UNITED STATES DEPARTMENT OF EDUCATION
OFFICE OF THE GENERAL COUNSEL

February 19, 2026

Acting Deputy Chief
Retaliation and Disclosure Unit
U.S. Office of Special Counsel
1730 M St., N.W. Ste. 300
Washington, D.C. 20036-4505

Re:  Responses to Supplemental OSC Questions
OSC File No. DI-24-000830

Dear Acting Deputy Chief-:

This is in response to your inquiry regarding the above-referenced matter. More particularly, you
have asked the Department to provide responses to the following questions:

Questions Presented to the U.S. Department of Education
by the U.S. Office of Special Counsel

Question 1:  The whistleblower (WB) contends that the agency did not interview a wide
enough scope of employees, which has significantly impacted the results of the investigation.

Question 2:  The WB asserts that “...corrective action was proposed at the regional level in
three additional cases identified by the whistleblower. In these cases, the regional offices
paused investigations or drafted dismissal letters in cases subject to the 2022 Injunction.

Question 3:  The WB asserts that the agency’s report omitted material information from
Kansas City’s Regional Director concerning OCR’s compliance efforts.

Question 4:  Please provide any additional responsive information that may be helpful for
OSC’s review.
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Summary of Responses by the U.S. Department of Education
to the U.S. Office of Special Counsel

Response to Question 1:

It appears that the WB’s assertions are accurate. Key personnel involved in the matter who
should have, in the ordinary course of an investigation, been interviewed, appear not to have
been interviewed prior to the Department’s Dec. 12, 2024, response (“Report”)?! to the Office of
Special Counsel’s (“OSC”) inquiry, as would have been appropriate in these circumstances.

Response to Question 2:

It appears that the WB’s assertions are accurate. The Department does not appear to have
disclosed these additional matters to OSC, as would have been appropriate in these
circumstances.

Response to Question 3:

It appears that the WB’s assertions are accurate. The Department appears to have failed to
include written assertions and testimony material to the matter, including a highly detailed
Memorandum provided by the Regional Director to the Department’s Office of the General
Counsel (*OGC”) in its response to OSC, as would have been appropriate in these
circumstances.

Response to Question 4:

The Department’s subsequent investigation has revealed significant shortcomings in the Dec. 12,
2024, response to OSC’s inquiry (i.e., the “Report™), including a failure to more accurately
assess readily available materials, conduct additional interviews, and forthrightly respond to the
WAB?’s core allegation that the Department’s Office for Civil Rights (“OCR”), under the
leadership of Assistant Secretary Catherine Lhamon, deliberately failed to abide by a federal
district court’s order granting a Motion for Preliminary Injunction (“Injunction”), which
Injunction prevented the Department from enforcing the Department’s recent guidance
addressing Title 1X’s prohibition on sex discrimination as it relates to gender identity and sexual
orientation (“Order”).2

In fact, it appears that in response to the Injunction, OCR’s leadership actively engaged in efforts
to thwart at least one OCR regional office (Region VII) from following the plain and
unambiguous meaning of the order. OCR’s leadership may also have engaged in efforts to

! Attachment 1, (Letter from Deputy Secretary Cindy Marten, U.S. Department of Education, to
Special Counsel Hampton Dellinger, U.S. Office of Special Counsel (Dec. 12, 2024), at 1
(Dept.’s 2024 “Report™).

2 Tennessee v. U.S. Dep’t of Educ., Case No. 3:21-cv-00308 (E.D. Tenn. July 15, 2022)
(Memorandum Opinion and Order) [ECF Doc. 86], aff’d Tennessee v. U.S. Dep’t of Educ., 104
F.4" 577 (6™ Cir. 2024).



conceal those efforts, including efforts to coerce and intimidate (in possible violation of
prohibited personnel practices).

Background and Timeline

In June 2021, OCR issued various guidance documents as part of its effort to implement
Executive Order 13988 (“EO 13988”), issued by President Joseph Biden on Jan. 20, 2021
(“Preventing and Combating Discrimination on the Basis of Gender Identity or Sexual
Orientation™).® Purporting to provide guidance to schools and other educational institutions
following the Supreme Court’s decision in Bostock v. Clayton County, 140 S. Ct. 1731, 1744
(2020), OCR issued the following three guidance documents:

e “Enforcement of Title IX of the Education Amendments of 1972 With Respect to
Discrimination on Sexual Orientation and Gender Identity in Light of Bostock v. Clayton
County, 86 Fed. Reg. 32,637 (June 22, 2021) (“Interpretation”)

e “Letter to Educators on Title IX’s 49" Anniversary” (June 23, 2021) (“Dear Educator
Letter” or “DEL”)

e “Confronting Anti-LGBTQI+ Harassment in Schools (June 2021) (“Fact Sheet”)

On August 30, 2021, twenty states filed a suit in the U.S. District Court for the Eastern District
of Tennessee challenging the constitutionality of the policy directives provided in the
Department’s guidance documents as exceeding the Department’s authority under Title 1X and
failing to meet the requirements of the Administrative Procedure Act. Plaintiff states then filed a
motion for preliminary injunction, asking the court to enjoin the Department from enforcing the
guidance contained in the Department’s guidance documents.*

On July 15, 2022, Judge Charles E. Atchley, Jr., issued an order granting the plaintiff states’
Motion for Preliminary Injunction. The order enjoined OCR from enforcing, in any of the states
that are plaintiffs in the litigation, any guidance that addressed Title IX’s prohibition on sex
discrimination as it relates to gender identity and sexual orientation.® J. Atchley’s order
specifically identified OCR’s guidance materials (“It is hereby ordered that Federal Defendants
and all their respective officers, agents, employees, attorneys, and persons acting in concert or
participation with them are ENJOINED and RESTRAINED from implementing the
Interpretation, Dear Education Letter, Fact Sheet, and the Technical Assistance Document
against Plaintiffs.”®

%86 Fed. Reg. 32,637 (Jan. 25, 2021).

4 Tennessee et al. v. U.S. Dep’t of Educ. (Tennessee), Dkt. No. 1, No. 3:21-cv-00308 (E.D. Tenn.
Aug. 30, 2021).

® Injunction at 46.

61d.



On July 26, 2022, Kansas City Office for Civil Rights (Region VII) Regional Director

participated in a virtual meeting with OCR Assistant Secretary Lhamon, who stated that
she planned to disregard the advice provided by the Department’s OGC and the U.S. Department
of Justice (“DOJ”) in navigating OCR’s response to the Injunction.’

On August 25, 2022, DOJ filed a Notice of Compliance® in which it represented to the court that
while it would not “cite, reference, treat as binding, or otherwise rely upon the challenged
documents in any investigations of claims or enforcement or administrative actions” it would
nonetheless continue to pursue investigative and enforcement “positions [that] may be consistent
with those in the challenged documents, but they will not be based on those documents.”®

On April 5, 2024, the Chief Attorney (WB) for the Kansas City Office for Civil Rights (Region
VI1) notified OSC that Assistant Secretary Lhamon had led OCR in investigation and
enforcement efforts which may have violated the court’s Injunction and that Lhamon had
threatened adverse personnel actions against the Regional Director and Chief Attorney
(“Whistleblower” or “WB”) for “refusing to obey an order that [WB] believed would require him
to violate a law, rule, or regulation (a prohibited personnel practice under 5 U.S.C. §
2302(b)(9)(D)).”*°

In a letter dated August 6, 2024, OSC advised the Department of the WB’s allegations and asked
it to conduct an investigation to determine if OCR had failed to “comply with a court injunction
that prohibits the agency from addressing gender identity and/or transgender status and sexual
orientation based on Title 1X of the Education Amendments of 1972, 20 U.S.C. § 1681 et. seq.,
(Title 1X) in states where the injunction applies.”*!

The Department responded to OSC in a “Report” dated Dec. 12, 2024, which found no violations
of the court’s order by OCR (“[t]he Department did not substantiate the whistleblower’s
allegation that OCR is violating the Court’s injunction. The investigation determined that the
whistleblower misunderstands the scope of the Court’s injunction.”2

The Report then blamed the WB for failing to correctly interpret the “text of the Court’s
injunction, which is the primary guide to its meaning” before essentially deflecting the WB’s
concerns by attacking the court’s construction of the Injunction (i.e., “Federal Rule of Civil
Procedure 65(d) provides that every injunction must ‘state its terms specifically’ and ‘describe in
reasonable detail . . . the act or acts restrained or required.” The Court’s order enjoins and
restrains the Department from ‘implementing’ the challenged documents against Plaintiff states.

" Attachment 2, (Regional Director |||} Il Nov. 22. 2024, Memorandum) at 6-7 and
interview with (May 28, 2025).

8 Tennessee, Dkt. No. 97, No. 3:21-cv-00308 (E.D. Tenn. Aug. 25, 2022).

°1d. at 2-3.

10 Attachment 3, (Whistleblower’s Complaint, Apr. 5, 2024) at 1.

11 Report at 1.

121d. at 8.



The injunction does not specifically or in reasonable detail enjoin the Department from engaging
in enforcement actions consistent with those documents . . .3

In a letter dated Jan. 25, 2025, WB’s counsel replied (“WB’s Reply”)!* to the Dept.’s 2024
Report, alleging that in its Report, the Department:

e Analyzed the wrong issue;

e Mischaracterized the guidance documents and the Court’s 2022 Injunction;
e Contained false and misleading statements;

e Omitted material facts; and

e Continued to violate the Court’s 2022 Injunction.

In further response to OCS’s request that the Department further examine and respond to WB’s
Reply to the Department’s 2024 Report, the Department now addresses the issues of concern
with important information.

Discussion of the Department’s
Previous Responses to OSC

Question 1:  The whistleblower (WB) contends that the agency did not interview a wide
enough scope of employees, which has significantly impacted the results of the investigation.

According to the Dept.’s December 2024 Report, its findings were based on interviews with ten
OCR employees, including the Assistant Secretary, two Deputy Assistant Secretaries, four
Enforcement Directors, the Whistleblower, and “certain [unspecified] staff in OCR regional
offices.”!® The Report indicates that two OGC attorneys reviewed “Title I1X’s statutory and
regulatory provisions as well as relevant case law and OCR policy documents . . . [and] the order
and relevant court filings . . . [and] internal case files . . . case management notes, notes from
interviews conducted by OCR enforcement staff, external correspondence with the complainant,
recipients, and other relevant parties, and internal correspondence within OCR about the case.”

As noted by the WB, it appears that the Dept.’s 2024 Report relied on interviews with a limited
number of potential OCR employees — not including other regional OCR employees who may
well have had familiarity with the subject matter of the Complaint. The Department interviewed
three OCR employees, including the Kansas City Regional Director, the Kansas City Chief
Attorney (i.e., the WB), and the Seattle Regional Chief Attorney. Other staff in the Kansas City
and Seattle offices and in other regional offices impacted by the Injunction (Chicago, Atlanta,
and Cleveland) appear not to have been interviewed.

131d. at 9.

14 Attachment 4 (Whistleblower’s Reply to Report, Jan. 25, 2025).
15 Report at 8.

%1d. at 8.












In response, OCR leadership rejected the WB’s principled efforts by assigning matters to other
regional offices (Chicago and Seattle) where subordinates were more compliant with OCR
leadership’s directives to pursue investigations through notification letters that clearly continued
the OCR SOGI policies which had been enjoined by the court.

In an interview with who served as a Deputy Assistant Secretary in OCR during
Lhamon’s activities described in this matter, - acknowledged that it was extremely unusual
for OCR’s leadership to transfer an enforcement matter from one regional office to another. In
this situation, - noted that the Rogers matter (discussed at length in the Complaint) had been
transferred from the Kansas City Regional Office to the Chicago Regional Office — the latter not
falling within a Plaintiff state. To recollection, the only other recent occasion where such
a reassignment had occurred involved transferring matters from the New York City Regional
Office to other regional offices following the terrorist attacks of 9/11/01.%

also mentioned that it was unusual for Lhamon to “weigh in” on individual enforcement
matters, except if it was a “high profile case” and that the Owasso matter (discussed at length in
the Complaint) fell into that category.?’

Deputy Assistant Secretary- stated that while Lhamon relied heavily on what she indicated
was DOJ support and guidance in the Department’s response to the Injunction, - had never
seen or otherwise been provided with an opportunity to review any such DOJ support and
guidance.?

As noted in the WB’s Jan. 2025 Reply, “. . . most of the cases investigated and mediated by OCR
in violation of the 2022 Injunction are identical, or very similar to, specific examples provided in
the challenged documents.”?®

In the Department’s review of the matters identified by the WB, it is clear that OCR leadership
continued to pursue investigations and corrective actions in SOGI matters which were
substantively prohibited by the Injunction. As the WB described OCR leadership’s approach,
“[t]he Department contends that ‘implementing’ the challenged documents is not the same as
‘engaging in enforcement actions consistent with those documents’ [] but this is a distinction
without a difference.”3°

Based on its review of the testimony and official records, the Department does not dispute WB’s
characterization and identification of corrective actions continuing to be proposed at the regional
level, despite efforts by the regional office to comply with the 2022 Injunction.

26 Interview with ||| Il (Avo. 20, 2025).

27 d.
28 .
29 Reply at 9.
%0 Reply at 4.






The Department finds no reason to dispute the veracity of these assertions by Regional Director
Instead, in its Dec. 2024 Report, the Department simply ignored the Memo and its highly
relevant details.

Soon after the July 26, 2022, virtual meeting with Lhamon, OCR leadership appears to have
repeated similar instructions during a virtual meeting on July 29, 2024, with and Deputy
Assistant Secretary [JJfj and Enforcement Directorgi

I informed i “of an immediate one week pause on all SOGI cases across all 50 states,
not just the states subject to the preliminary injunction. - indicated more guidance was
coming from Assistant Secretary Lhamon and Program Legal Group (PLG) soon, but she
believes we will be operating under the 2020 Title IXX Amendments for a while. She indicated
headquarters is trying to minimize communications in writing because this is just more stuff for
discovery.”3?

Question 4:  Please provide any additional responsive information that may be helpful for
OSC’s review.

The “Findings” in the Dept.’s 2024 Report provided valuable insight into how the Department
viewed its obligations in response to the Injunction:

“. .. for purposes of investigating the claims in this referral, the appropriate
benchmark for evaluating the Department’s compliance with the Court’s
injunction is whether actions taken by OCR are consistent with the Notice of
Compliance filed by DOJ on behalf of the Department in the district court
litigation.

The investigation found no evidence that the Department has failed to comply
with or has otherwise operated in a manner inconsistent with the Notice of
Compliance filed by DOJ on behalf of the Department in the district court
litigation.”

As indicated, the Department’s primary concern was its fidelity to the Notice of Compliance
filed by a sister agency (DOJ) with the court — rather than compliance with the court’s order. This
construct was clearly adopted by OCR leadership (and foisted upon Regional OCR leadership) in
the weeks, months, and years following the Injunction to facilitate OCR’s continued pursuit of
SOGI matters in the Plaintiff states, despite the court’s order.

The Department’s 2024 Report found that it had complied — with the Notice of Compliance, if
not the Injunction — all the while questioning the clear meaning of the court’s directives as
lacking in sufficiently reasonable detail:

33- Memo at 9.
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“The Court’s order enjoins and restrains the Department from ‘implementing’ the
challenged documents against Plaintiff States. The injunction does not specifically
or in reasonable detail enjoin the Department from engaging in enforcement
actions consistent with those documents nor does it prohibit the Department from
carrying out its charge to investigate all complaints alleging violations of Title
IX’s statute or regulations, including complaints of discrimination against
LGBTQ+ students or discrimination based on sexual orientation or gender
identity.”34

The Department’s Report continued to repeat Lhamon’s attack on J. Atchley’s order (despite the
appellate court’s affirmation of the lower court’s order — an affirmation that goes entirely without
mention in the Department’s Report>®):

“It is not unreasonable to expect such specificity from a court . . . . the Assistant
Secretary adopted the approach reflected in the Notice of Compliance that DOJ
filed to inform the Court of actions taken by the Department to comply with that
injunction.”3®

If the Department professed to have clarity from the Injunction that it simply could not use the
particular June 2021 guidance documents in OCR’s SOGI enforcement efforts, it is unclear why
the Department would find it nonetheless necessary to continue in its efforts to undermine the
validity of the Injunction.

The Department’s rejection of the WB'’s assertions was hardly a surprise, given that the WB was
analyzing the investigatory orders the Region VI office was receiving against what he and other
Region VII attorneys found to be the Injunction’s unambiguous requirements.

The Dept.’s 2024 Report even acknowledges the relatively simple — if profound - differences in
perspective between the WB (and his Region VII colleagues) and Assistant Secretary Lhamon:

“Simply put, the whistleblower disagrees with the Department’s interpretation of
the Court’s injunction, and the referral’s allegations arise primarily as a result of
that good faith disagreement....The Department appreciates the whistleblower’s
commitment to abiding by the Court’s order and the Department shares in that
commitment. To the extent the Court disagreed with the Department’s
interpretation, the Notice of Compliance provided the Court with an " opportunity
to clarify the scope of its injunction more than two years ago."

% Report at 9-10.

% Tennessee, et al., Plaintiffs-Appellees, v. Dep’t of Educ., et al., Defendants-Appellants, 2022
WL 17901086.

% 1d. at 10.

37 Report at 11-12 (emphasis added).
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impose new legal obligations on regulated entities”** and, further, that the “guidance creates
rights for students and obligations for regulated entities not to discriminate based on sexual
orientation or gender identity that appear nowhere in Bostock, Title IX, or its implementing
regulations.”*?

Indeed, the court had not only enjoined the use of the Department’s guidance documents in the
plaintiff states, but also implementation of the new [SOGI] interpretations of OCR’s enforcement
and investigatory interests identified within those guidance documents.

Based on full consideration of the evidence available to the Department through additional
interviews and record reviews, the Department does not dispute the characterization by WB’s
counsel that it would be “nonsensical and renders the 2022 Injunction meaningless” to accept the
Department’s evolving interpretation of the court’s order by attributing to the court the intent to
enjoin the use of the challenged documents without “enjoining OCR from implementing what
the challenged documents plainly say.”*3

Credibility Considerations

The written and verbal testimonies of the WB and of Regional Director |||l I - both
longtime, well-respected civil servants — is entirely uncontested by any other testimony and
available records. Even in the Dept.’s 2024 Report, as discussed supra, then-Deputy Secretary
Marten observed that the WB’s allegations arose “primarily as a result of that good faith
disagreement” (i.e., disagreement over the Department’s interpretation of its obligations vis-a-vis
the Injunction).*

The information provided in multiple interviews with the WB and Regional Director- has
not been contradicted or even brought into question by any other records or testimony. Perhaps
unsurprisingly, their memories remain vivid as these events concerned potential violations of
legal and ethical obligations and involved explicit and implicit threats by senior OCR leadership
to their careers and livelihoods.

The Department’s findings, as reflected in its Dec. 2024 Report, involve a great deal of
unpersuasive parsing of otherwise clear court orders. Unlike the WB, the Department’s evolving
efforts to evade following the district court’s order involved an unusual degree of contortion,
logical dexterity, and varying degrees of suspension of disbelief by the reader. In stark contrast,
the WB'’s actions reveal careful, respectful adherence to the court’s order and similarly patient
attempts to mollify superiors following an agenda at variance with the court’s order.

Conclusion

411d. at 31.
21d. at 41.

43 Reply at 4.
4 Report at 11.
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The allegations set forth by the Whistlblower are entirely supported by the lengthy and detailed
memorialization by the Regional Director for OCR Region VII (i.e., Memo). Extensive
review of associated records and additional lengthy virtual and telephonic interviews have,
likewise, failed to produce any facts or inferences at variance with the Whistleblower’s
allegations.

The record reveals that then-OCR leadership engaged in extremely heavy-handed tactics in
repeated attempts to coerce OCR’s Region VII’s longtime career attorneys to accept and follow
the Department’s post-Injunction interpretation of the limited applicability of the Injunction to
OCR leadership’s SOGI enforcement and investigative initiatives (a post-Injunction
interpretation identified by then-Deputy Secretary Marten as consistent with the Notice of
Compliance provided to the court — if not the actual Injunction).

Assistant Secretary Lhamon’s insistence on subduing the well-founded, respectfully presented,
and carefully considered legal viewpoints of OCR Region VI career attorneys in senior
leadership positions is, at best, dismaying. Although the Whistlblower’s notice to OSC occurred
in 2024, highly questionable supervisory efforts appear to have permeated the post-Injunction
OCR enforcement environment for a significant period of time (i.e., July 2021 — Jan. 2025).

In a relentless effort to continue executing the Department’s preferred sexual orientation and
gender identity (SOGI) policies nationwide, it appears that OCR’s leadership chose to elude the
court’s clear prohibitions on OCR’s SOGI enforcement efforts in the plaintiff states and opted
instead to adopt (and insist that OCR Regional offices adopt) its own innovative construct of
how it would observe the court’s order — which innovation appears to have been substantively
contrary to that order.

OCR’s leadership provided the appearance of accepting the court’s order by not relying on the
specific documents it had issued in June 2021 even as OCR continued to aggressively enforce
the very substance contained in those documents in the plaintiff states — and throughout the
country. In so doing, senior OCR leadership may also have violated prohibited personnel
practices, as alleged by the Whistleblower.

Please contact me if you have any questions.

Sincerely,

Deputy General Counsel & Chief Investigative Counsel
Office of the General Counsel

U.S. Department of Education

400 Maryland Ave SW

Washington, DC 20202

ATTACHMENTS
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