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U.S. Merit Systems Protection Board

The Special Counsel 1120 Vermont Avenue, N.W.
Washington, D.C. 20419
May 2, 1983

TO THE MEMBERS OF THE CONGRESS
OF THE UNITED STATES OF AMERICA

In accordance with United States Code Section 1206 (m)
of title 5 of the Civil Service Reform Act of 1978, I
respectfully submit this annual report to the Congress
on the activities of the Office of the Special Counsel
of the United States Merit Systems Protection Board.
This report covers the work of the office for calendar
year 1982 as required by the U.S. Code and includes
legislative recommendations to the Congress.

The Office of the Special Counsel was established
by the Civil Service Reform Act of 1978 as an operation-
ally independent office within the United States Merit
Systems Protection Board. The Office of the Special
Counsel has two primary responsibilities:

(1) to receive and investigate allegations of vio-
lations of civil service law, rule or regulation,
primarily prohibited personnel practices and to
initiate appropriate corrective and disciplinary
actions when warranted, and

(2) to protect federal "whistleblowers" from re-
prisal and refer allegations to agency heads.

Additionally, the office is mandated to

° investigate and prosecute violations of the

Hatch Act, and

investigate and  prosecute arbitrary or

capricious withholding of information
prohibited by the Freedom of Information
Act.

To improve the accuracy and consistency of data, future
annual reports from this office will be based on the
federal fiscal vyear. Your support of our efforts to
improve government management is appreciated. We wel-
come your ingquiries.

R ectfully,

K.
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Introduction

1982 was a year of major transition for the Office of
the Special Counsel of the Merit Systems Protection
Board. In October, 1982, leadership of the office was
transferred to K. William O'Connor, formerly Inspector
General of the Community Services Administration. Spe-
cial Counsel Alex Kozinski resigned in August when he
was appointed Chief Judge of the United States Court of
Claims.

This annual report for calendar 1982 covers the last 10

months of Mr. Kozinski's tenure and the first two months
of Mr. O'Connor's. Due to the difficulty of aligning

fiscal and calendar year statistics and budget figures,

the next annual report will follow the federal fiscal

year, allowing a more accurate assessment of the activ-

ities and the performance of the office.

As the first Special Counsel confirmed by the Senate,

Mr. Kozinski focused his attention on alleviating in-

ternal administrative problems, coping with substantial

fiscal constraints, reducing an existing backlog of

cases and establishing performance measurements. Mr.

O'Connor has outlined a new set of goals for the Office

of Special Counsel which is discussed in a separate sec-
tion, "The 0SC in Transition: New Goals for 1983."

The 0SC is a Vital Part of the Campaign Against
Fraud, Waste and Mismanagement

Both Mr. Kozinski and Mr. OfConnor have emphasized the
important contribution the Office of the Special Counsel
must make to government-wide efforts to improve manage-
ment and reduce fraud and waste.

One of the first actions taken by President Reagan after
his inauguration was the launching of the President's
Campaign Against Fraud, Waste and Mismanagement. In
March, 1981, the President's Council on Integrity and
Efficiency was established to coordinate and strengthen
the role of the Inspectors General. The Office of
Special Counsel plays a unique and important part in
this campaign. As an ex officio member of the
President's Council, the Special Counsel spearheads
efforts to protect federal employees who wish to "blow
the whistle” on wrongdoing within their agencies. On
request, the Special Counsel provides advice and
assistance to the Inspectors General on civil service
laws and political activity banned by the Hatch Act.
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The Mandate of the Office of the Special Counsel

The Office of the Special Counsel was established by
the Reorganization Plan No. 2 of 1978 and the 1978 Ci-
vil Service Reform Act. It should be emphasized that
the Office of the Special Counsel is an operationally
independent office within the United States Merit Sys-
tems Protection Board. The Special Counsel acts much
like a prosecutor before the Board, which serves as the
judiciary in merit systems cases. The Special Counsel
assists the Board in protection of the Merit System
through its independent authority to investigate and
prosecute.

All federal employees are required by Civil Service
Rule 5.4 to testify and provide records to the Office
of the Special Counsel during an investigation. The
Special Counsel also is authorized to issue subpoenas
for documents and the attendance and testimony of wit-
nesses, and to require depositions under oath or a
written reply to questions.

The Primary Activities of the Special Counsel

The Office of the Special Counsel has several basic re-
sponsibilities:

° Prohibited Personnel Practices: To receive
and investigate allegations of violations of
Civil Service law, rule or regulation, pri-
marily the prohibited personnel practices
established under the Civil Service Reform
Act of 1978 (5 U.S.C. 2302(b)), and initiate
appropriate corrective and disciplinary actions
where warranted.

° Whistleblowings To provide a safe channel
for federal employees to disclose information
on government wrongdoing without fear of re-
taliation and without disclosure of identity
except with the employee's consent.

The 0SC is also authorized to investigate other practices,
including:

° Hatch Act Violations: assure that reports of
specific political activities of federal and
certain state and local employees, prohibited
by the Hatch Act, are investigated.

° Non-compliance with the Freedom of Information
Act: 1investigate, and if warranted, prosecute
all allegations of arbitrary or capricious
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withholding of information under the Freedom of
Information Act.

The Office of Special Counsel had branch or field
offices in the following cities during calendar year
1982: Philadelphia, Los Angeles (branch office closed
in October 1982), Seattle (branch office), San
Francisco, Dallas, Atlanta, and Washington, D.C.
(opened in October, 1982). Data tables showing the
cases handled by each field or branch office are
available in the Appendix.

During calendar year 1982, the Office of Special Counsel
reviewed and closed over 1700 cases which dealt with
Prohibited Personnel Practices, Whistleblowing, Hatch
Act violations, Freedom of Information and other types
of inquiries. A discussion of each type of action fol-
lows in the next sections.



Statement by K., William O'Connor
Special Counsel, Merit Systems Protection Board
March 1, 1983

There is a tendency among those who first assume leader-
ship of an office or agency to promise a lengthy list

of goals and reforms which quickly become lost in the

maze of activities needed to meet the day-to-day duties

of running an office. The Office of Special Counsel

has been challenged by the Congress to prove its effec-

tiveness in carrying out its statutory goals or close

its doors. I am on record as saying that if this office
cannot be made to work, I will lead the parade to abol-

ish it. I stand by that statement. I have not promised
an unrealistic, ingenuous set of goals for this office.

I have committed my staff and myself to only two inte-

grated standards: Professionalism and Responsiveness.

Standards of professionalism dictate that an office fo-
cus its attention on those areas where it can be most
effective, productive and cost efficient within the
bounds of its statutory responsibilities. The preemi-
nent responsibility of this office must be the enforce-
ment of Civil Service laws, rules and regulations.
However, the mandated authority of the Office of Spe-
cial Counsel covers a broad number of issues. We must
choose priorities carefully to have the greatest in-
fluence on the preservation and protection of the Merit
System.

The Office of Special Counsel currently has 28 at-

torneys and investigators nationwide and a budget so

small that it is "rounded out" to zero by the computers

at the Office of Management and Budget. Given the lim-

ited resources, we have chosen to focus our attention

on prohibited personnel practices, without, of course,

excluding important tasks like referral of whistleblower
complaints.

Responsiveness requires an effectively administered of-
fice that takes legal action in an appropriate and ex-
peditious manner. My concept of due process is that
the longer action is delayed, the greater the possibil-
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ity that due process will be denied. Prompt process is
essential to due process.

Complaints by federal employees related to prohibited
personnel practices and whistleblowing must be inves-
tigated. In the past, some employee complaints were
resolved summarily without contacting the complainant--
a problem attributed to inadequate staff and funding.
A new directive of the office is to investigate every
complaint received at least to the extent of interview.
At a minimum every complainant will be personally con-
tacted by an investigator or attorney. Personal con-
tact by the staff will reduce the chances of a valid
complaint being overlooked because of the employee's
inability to clearly and sufficiently articulate the
charges in writing.

Often a delay in action on a matter may result in the
inability to investigate properly and resolve worthy
cases. To reduce this problem and ensure effective in-
vestigation, the office has established the objective
of resolving all complaints within 90 days of receipt.

The Office of the Special Counsel has been beset by
funding, staffing and leadership problems since its
inception. We do not intend to dwell on these matters
and will not offer administrative problems as an excuse
for less than satisfactory performance of our mandate.
Organizational changes have been instituted to maximize
the cost effectiveness of the office while allowing it
to meet the highest standards of professionalism and
responsiveness.

We have a duty to respond promptly to the complaints of
federal employees. To achieve more uniform and econom-
ical access for federal employees to the staff of the
office, new field offices were opened in Chicago (Febru-
ary, 1983) and in Washington, D.C. (October, 1982.)

To improve communication and enhance the objectives of
our overall program, the Office of Congressional and
Public Relations has been established. The director of
that office is charged with keeping the lines of
communication open to the Congress, the press, and the
public. Additionally, the communications office will
increase the awareness of the 0SC among federal
employees so that they will know that the 0SC can and
will help them in their efforts to "blow the whistle”
on wrongdoing in the government.

An Inspector General function has been established with-
in the 0SC. The Associate Special Counsel for Investi-
gation will serve as the Inspector General. He will
develop and implement internal control systems and




conduct inspections and audits of all administrative

and program operations. The initial thrust of his

efforts is developing procedural instructions and stand-
ards to evaluate productivity and gquality. The 0S5C IG

will review and investigate any complaints against in-

dividual staff members or actions by the office (except

those relating to legal and prosecutive determinations).
I established an IG in this office to assure that the

performance of the staff meets high professional stand-

ards.

These changes will result in the office contributing

more effectively to the Administration's pledge to pro-

tect whistleblowers and to improve the management of

government., The Office of Special Counsel is taking an

active role in the President's Campaign Against Fraud,

Waste and Mismanagement. I personally have strong ties

to the Inspectors General because of my previous service
as an Inspector General and my involvement in the ini-

tial planning and establishment of the President's Coun-
cil on Integrity and Efficiency. This office shares

the commitment of the Administration to improve manage-

ment of the federal government.

The challenge of making the Office of Special Counsel
an effective organization is not being taken lightly.
A pledge has been made to the President, to Congress,
to federal employees and to the public. That pledge
will be met.




Prohibited Personnel Practices

During 1982, the Office of the Special Counsel closed
1,648 cases involving allegations of prohibited person-
nel activities or practices prohibited by Civil Service
laws, rules or regulations. (See Appendix for defini-
tion.) The majority of the matters received and re-
viewed by the OSC involve alleged prohibited personnel
actions. Although all federal agencies have channels
through which complaints can be resolved, an employee
may feel that it is necessary to notify the 0SC. The
Special Counsel can intervene on behalf of the employee.

If possible, complaints are resolved by the 0SC through
informal channels. If warranted, the OSC may decide to
use its authority in one or more ways:

° initiate an investigation and if necessary
request that any intended adverse personnel
actions be postponed pending completion of
the investigtion (defined as a "stay of per-
sonnel action"}),

initiate action against the offending
employees,

recommend corrective action by the agency and
send a report of the investigation to the a-
gency head, the Merit Systems Protection Board,
the Office of Personnel Management, and if
necessary, to the President. If corrective
action is not taken at the request of the 0SC,
the Special Counsel may ask the Merit Systems
Protection Board to order corrective action.

There is a substantial and constant flow of matters in-
volving alleged prohibited personnel actions through
the Office of the Special Counsel. There were 442
pending prohibited personnel activity matters on the
books at the end of 1981. During 1982, an additional
1,404 complaints of this same nature were received.

Such a large number of complaints obviously involves
duplication as several employees may inquire about the
same action. About one-third of the 1,648 cases of
prohibited personnel actions closed during 1982 had to
be closed because the Special Counsel concluded that:
1) there was insufficient information or incorrect in-
formation (even though attempts are usually made to
have the complainant provide better information), 2) no
prohibited personnel action was involved, or 3) the
provisions of the law did not apply to the agency or
the employee involved. Almost 140 cases were investi-
gated personally by investigators.
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Examples of Prohibited Personnel Cases during 1982

A, Special Counsel versus the Department of Energy
No. HQ12088210056.

In a precedent-setting decision, the Office of Special
Counsel initiated action against a personnel practice
being used by a federal agency based upon a "pattern of
practice" allegation. The OSC alleged that the perfor-
mance appraisal system applied to Senior Executive Ser-
vice employees at the Department of Energy was defec-
tive and resulted in a pattern of prohibited personnel
practices in violation of § U.S.C. section 2302 (b) (11).
A total of 19 DOE SES employees were affected by this
determination.

The OSC requested stays of actions from the Merit
Systems Protection Board. The matter is still under
investigation by the oscC.

B. Disciplinary Action sought against HUD administrator
and Corrective Action sought for two HUD employees
under his supervision. No. HQI12068110019 and
HQ12088210004,

regional administrator of the U.S. Department of Housing
and Urban Development, James C. Cummings, Jr. The in-

took prohibited personnel action against two HUD office
employees, John Mullin and Richard Orejuella. Mullin
and Orejuella had been reassigned to a different areas
office in retaliation for "blowing the whistle" on
alleged improper real estate dealings by Cummings. The

ings. The 0SC asked the agency to take corrective ac-
tion by cancelling the reassignments. The request for
disciplinary action against Cummings is now pending be-
fore an administrative law judge of the MSPB.

Related to the Cummings case, the 0OSC began action in
January 1983 to protect another HUD employee who served
as a key witness when the Cummings case was being heard
by the MSPB, Two stays of personnel action were re-
quested in January, 1983, to freeze the proposed reas-
signment of Marvin Lesht,



Whistleblowing

The active cooperation of federal employees and private
citizens in reporting violations of law or regulations,
fraud, waste or mismanagement is essential to a success-
ful governmentwide campaign to improve federal manage-
ment. Fighting fraud, waste and mismanagement is a
major commitment of the Reagan administration. The
President and other high-ranking government officials
have voiced their support of "whistleblowing" in which
a federal employee or private citizen exposes wrongdo-
ing in the government. The OSC and the Merit Systems
Protection Board have been working with the President's
Council on Integrity and Efficiency on strategies to
assure that whistleblowing is appropriate, and plays a
vital role in the overall government management improve-
ment program.

The main responsibilities of the Office of Special
Counsel are to refer whistleblower allegations of fed-
eral employees to the appropriate agency head or In-
spector General and if warranted, take action to see
that whistleblowers are protected from reprisal. Re-
ports sent to agencies do not include the identity of
whistleblowers unless the OSC determines that disclo-
sure is absolutely necessary to the resolution of the
case and obtains the permission of the whistleblower.

The office referred 68 allegations to agencies in 1982.

An investigation by the agency head was ordered in
four of these cases. A total of 107 whistleblower re-
ferral cases were closed. Seventy-five percent of those
referred under 5 U.S.C. § 1206(b) (3) resulted in discipli=-
nary action or administrative corrective action and 50
percent of all cases referred to agencies resulted in
disciplinary or administrative action.

Examples of Agency Action Resulting from Whistleblower
Referrals:

Thousands of Dollars Saved at HUD

The Special Counsel requested a report from the Secre-
tary, Department of Housing and Urban Development, on
allegations of overpayments in housing assistance pro-
grams and a failure on the part of those responsible
for monitoring the program to take corrective action.
The investigation resulted in the collection of thou-
sands of dollars in overpayments and the referral of
criminal findings to the Department of Justice.




buimojgapsiym



Health Hazards Eliminated at Naval Station

The Special Counsel asked the Secretary of the Navy to
look into a possible health hazard at a Naval Ordinance
Station. The review resulted in the immediate halting
of electric arc wire spraying operations until all poten-
tial health hazards could be eliminated.

Example of OSC Action against Reprisal:

OSC Investigation Convinces Agency to Reverse Action

An employee of the Department of Energy in Amarillo,
Texas filed a complaint with the 05C on June 11, 1982,
for alleged reprisal for his "whistleblowing" action.
He alleged that his proposed reassignment to Albuquer-
que, New Mexico, was in retaliation for his whistle-
blowing to the Office of Personnel Management regarding
use of unapproved gqualifications standards by the De-
partment of Energy. During an on-site investigation by
08C, the agency insisted that the action was not in re-
prisal for whistleblowing. However, the agency decided
to cancel the employees reassignment and restore his
fully satisfactory performance appraisal.

10
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Other Practices under the Purview of the Special Counsel

In addition to the Special Counsel's authority to receive
and investigate allegations of vilations of Civil Service
law, rule or regulation and to protect federal whistle-
blowers from reprisal as well as referrals of disclosures
evidencing fraud, waste and mismanagement, the Civil
Service Reform Act specifies several other areas that
the Special Counsel is specifically authorized to invest-—
igate:

e Political activity which is prohibited under
subchapter TII of Chapter 73 of title 5 U.S5.0C.
Hatch Act Violations;

2 Bolitieal activity by any stote or leeal of-
ficer or employee which is prohibited under
Chapter 15 of this title;

2 Arbitrary or capriciots withhelding of infor-
matien umder scetieon 552 of this title, the
FPreedom of Information Aet; and

v Involvement by any employee in any prohibited
discrimination found by any [eiblisie or
appropriate administrative authority to have
egcenrred in the ecourse of any personnel
action.

The OSC Provides Advice and Public Information
on the Hatch Act

The Office of the Special Counsel investigates reports
and allegations of Hatch Act violation and, when appro-
priate, prosecutes employees who violate the Act. Dur-
ing 1982, the office closed 52 Hatch Act cases. There
were 96 cases pending at the end of 1981 and 115 matters
were received during 1982. These matters involved fed-
eral, state and local employees.

A major role of the Special Counsel is providing advi-
sory opinions and public information on the Hatch Act.
This is vital to preventing violations of the Act. Dur-
ing 1982, the 0SC issued over 1800 advisory opinions to
Congressional offices and the public either by letter
or by telephone, The office responded to over 250 re-
quests for publications on the Hatch Act. There were
24 warning letters. Twenty-five complaints were resolved
informally and 13 complaints were brought before the
Merit Systems Protection Board for disciplinary action.

Examples of Hatch Act Cases During 1982:

Jim J. Dukes, a Customs Patrol Officer of the U.S. Cus-
toms Service, Brownsville, Texas, had participated in
the reelection ¢ampaign of a U.S. Senaktar as an assign-
ment for a college level political science course. He
was charged with violating the Hatch Act.

Kl



Following a hearing, the administrative law judge found
that Dukes had violated the law and recommend that he
be suspended without pay for a peried of 30 days. The
Special Counsel filed exceptions to the recommended de-
cision. He has asked the Board to exercise ifts dilscre=
tion in fashioning a penalty more apprapriate to the
minor nature of Dukes' misconduct.

Chandler C. Biggs is an Outdoor Recreation Planner with
the Bureau of Land Management, Department of the Interior.
After being advised by the local newspaper that it would
not publish his letter to the editor opposing a partisan
candidate for the state legislature, Biggs paid the news-
paper $17.50 to ensure its publication. He was charged
with violating the Hatch Act. Biggs waived his right
to a hearing. The parties have entered into a stipula-
tion of facts concerning the circumstances of Biggs'
politieal. activity and have filed briefs on the legal
issues with the administrative law judge.

Responsibilities Under the Freedom of Information Act

The Special Counsel also may determine if disciplinary

action 1is warranted when a court or administrative

authority questions an employee's actions in withholding
information requested under the Freedom of Information

Act. Generally, cases are roferred fo the office by

the DifslenicE GouBts.

As does any other federal agency, the Office of Special
Counsel alsoc receives reguests for information it pos-—
sesses under the Freedom of Information Act. Costs of
administering FOIA requests totaled $8,643.68, only
5343.10 of which was reimbursed. Expenses included
administrative and staff time for processing, photo-
copying, automatic data processing and postage.

Prohibited Disciplinary Action

The Special Counsel is authorized to investigate, before
bringing disciplinary action, employees who have been
found to be involved in any prohibited discrimination.
In acting under this provision, diseiplinary dctieon a=
gainst an individual employee should net take place
until there has been an appropriate finding by an ad-
ministrative agency or court. The OSC works with the
Equal Employment Opportunity Commission on cases such
as sexual harrassment or other types of discrimination.

i



independent Litigation Authority to be
Proposed by the Special Counsel

The Special Counsel will request legislation to
grant the Office of the Special Counsel independent
litigation authority, parallel to the authority of the
Merit Systems Protection Board to represent itself in
court in matters having to do with the performance of
its functions. 5 U.S.C. § 1205(h).

Litigation authority is required by OSC for sub-
poena enforcement; to defend against suits or bring
suit; and to bring actions against any agency where
there is a question of the scope of the jurisdiction
granted to the Merit Systems Protection Board to direct
the agency.

The Office of the Special Counsel will propose to
add a new section (n) to existing 5 U.S.C. § 1206 in
the following suggested legislative language:

1205 (n) "Except as provided in section 518 of title
28, relating to litigation before the Supreme Court,
attorneys designated by the Special Counsel may
appear for the Special Counsel, and represent the
Special Counsel, in any civil action brought in
connection with any function out by the Special
Counsel pursuant to this title or as otherwise
authorized by law."

13
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A Budgetary and Administrative Review

The most significant administrative change made during
1982 was the opening of the Washington Field Office on
October 12, 1982, to respond to the needs of federal
employees in the District of Columbia, Maryland, Virginia
and West Virginia. The field office was initially headed
by Leonard M. Dribinsky of the Philadelphia Field Office.
On December 13, 1982, Carolyn E. Galbreath assumed the
position of Field Office Chief. Special Counsel K.
William O'Connor stressed the importance of the Washing-
ton, D.C. area, "The Washington Field Office is essential
to improving the responsiveness of the Office of the
Special Counsel because so many federal workers live in
or around the Capital area."

The opening of the Washington Field Office was made pos-
sible by the restoration of funding in October, 1982,

to the $4.0 million level. This also allowed the Spe-
cial Counsel to continue plans to open an additional
field office in Chicago in February, 1983. The funding
level for the office in January, 1982, was $3,694 million.
In July a supplemental appropriation for program activ-
ities in the amount of $238 thousand was received. 1In
mid September, an additional supplemental appropriation
of $104 thousand was received.

A new method of processing payroll and a new accounting
system were adopted during 1982. Payroll was contracted
with the Department of the Interior. The new arrangement
has proven to be more cost efficient while providing
personnel and accounting data not previously available

14
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Data Tables

The following statistics were compiled from the Matters
Reporting System of the Office of Special Counsel. For
definitions of terminology used, please refer to Tech-
nical Definitions and Additional Details in the Appendix.
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APPENDIX IT
Technical Definitions and Additional Details

1. Functions of the Office of the Special Counsel*

° Receive and investigate allegations of pro-

hibited personnel practices (§ 1206(a) (1}).

Notify complainants when investigations are
terminated (§ 1206 (a) (2)).

Conduct investigations
I's
Y

in the absence of an
allegation (§ 1206(a) )

3.

° Transmit disclosures of information concerning
agency wrongdoing to agency heads for investi-
gation where the Special Counsel determines
there is a substantial likelihood the allega-
tions are true (§ 1206(b) (3)).

° Transmit disclosures of information to the
President and to the Congress when the agency
fails to submit a report (§ 1206(b) (5)).

Review the agency investigative report and
determine whether the agency head's findings
appear reasonable and comply with section
(§ 1206 (b) (4) (s 1206(b) (6)).

Transmit disclosures of information to agency
heads for a report on action taken or to be
taken by the agency (§ 1206(b) (7)).

Transmit intelligence information received to
House and Senate Intelligence Committees
(s 1206(b) (9)).

° If the Special Counsel determines there are
reasonable grounds to believe a prohibited
personnel practice has or will occur, report
determinations, findings and recommendations
to the Board and agency involved (§ 1206 ((c)
(1) (A)).

° Request the Board to order agencies to take
corrective action (§ 1206(c) (1(B)).

° If the Special Counsel determines there 1is
reasonable cause to believe a criminal viola-
tion by an employee has occurred, report the
determination to the Attorney General and the

* References are to title 5, United States Code,
except as otherwise noted.




head of the agency involved and submit a copy
of the report to the Directors of OPM and OMB
(§ 1206(c) (2)).

If the Special Counsel determines there is
reasonable cause to believe that any other
violation of law, rule or regulation has oc-
curred, report it to the head of the agency
involved (§ 1206 (c) (3)).

Maintain a public list of noncriminal matters
referred to agency heads under (§ 1206 (b) (3)
and (c) (3) (s 1206(d)).

Investigate allegations of Hatch Act viola-
tions, arbitrary and capricious withholding
of information under the Freedom of
Information Act (FOIA), activities prohibited
by any civil service law, rule or regulation,
involvement by any employee in prohibited
discrimination found by a court or
administrative authority to have occurred
(§ 1206 (e)).

Determine whether allegations may be resolved
more appropriately under an administrative
appeals procedure (§ 1206 (e) (2)).

Approve or disapprove of an agency taking
disciplinary action against an employee
during the course of a Special Counsel
investigation (§ 1206(f)).

File complaints for disciplinary action with
Board (§ 1206(g)1)).

Submit complaint for disciplinary action a-
gainst an employee appointed by the President
with the advice and consent of the Senate, to
the President, together with the employee's
response (§ 1206(qg) (2)).

File complaints for corrective action with
the Board in cases where the Special Counsel
believes there is a pattern of prohibited per-
sonnel practices (§ 1206 (h)).

Intervene or otherwise participate in proceed-
ings before the Board (§ 1206 (i)).

Prescribe regulations for the receipt and in-
vestigation of allegations (§ 1206(k)).

Request the Board or any member of the Board
to stay personnel actions (s 1208).




e Administer oaths, examine witnesses, take de-
positions and receive evidence (§ 1205(b) (1)) .

° Designate employees of the Office of the Spe-
cial Counsel to administer oaths, examine wit-
nesses, take depositions and receive evidence
(s 1205(b) (1}).

° Issue subpoenas, order the taking of deposi=-
tions and order responses to written interro-
gatories (§ 1205(b) (2)).

° File complaints with the Board requesting re-
view of OPM rules or regulations (§ 1205(e)).

° Initiate proceedings to determine whether dis-
ciplinary action is warranted when a court
finds that the circumstances surrounding with-
holding of information under FOIA raise ques-
tions whether agency employees acted arbitrar-
ily or capriciously (§ 552(a) (4) (F})). Recom-
mend corrective action to the administrative
authority of the agency concerned.

° Initiate proceedings to determine whether
disciplinary action is warranted against an
employee after court determination of willful
or intentional violation of the Right to Fi-
nancial Privacy Act of 1978. Submit findings
and recommendations to the administrative
authority of the agency (12 U.S.C. § 347(b)).

Submit an annual report to the Congress on
the activities of the Special Counsel, inclu-
ding recommendations for legislation or other
action by Congress (§ 1206(m)).

Appoint legal, administrative and support per-
sonnel for the Office of the Special Counsel

(s 1206(3)).

° Prepare and submit through the Board an an-

nual budget to the President and to the appro-
priate Committees of the Congress (s 1206(3)).

° Prepare procurement requests.

Prohibited Personnel Practices

Federal agency heads, managers, supervisors and
personnel officials are responsible under the Civil
Service Reform Act for preventing prohibited per-
sonnel practices, and for complying with and




enforcing civil service laws, rules and regulations.
Under the law, any employee who is authorized to
recommend, approve, or take or direct others to
take personnel actions, may not in exercising that
authority:

°e Discriminate for reasons of race, color, reli-
gion, sex, national origin, age, handicapping
condition, marital status or political affilia-
tion:

Solicit or consider employment recommendations
based on factors other than personal knowledge
or records of job-related abilities or charac-
teristics;

Coerce the political activity of any person
from competing for employment:

Deceive or willfully obstruct any person from
competing for employment;

Influence any person to withdraw from competi-
tion for any position in order to improve or
injure the employment prospects of any other
person;

Give unauthorized preference or advantage to
any person to improve or injure the employment
prospects of any particular employee or appli=-
cant;

Engage in nepotism, that is, in the hiring or
promotion of relatives or the advocacy of such
activity;

Take or fail to take a personnel action as a
reprisal for whistleblowing;

° Take or fail to take a personnel action as a
reprisal for the exercise of an appeal right;
Discriminate for reasons of personal conduct
that is not adverse to on-the-job performance
of the employee, applicant or others: or,

Take or fail to take a personnel action in
violations of any law, rule or regulation im-
plementing or directly concerning the merit
system principles, such as the principle of
fair and open job competition.

These prohibitions relate only to those personnel
actions specified in the law regarding appointments,
promotions, reassignments, adverse actions, or per-
sonnel decisions of a similar nature. They apply
only to employees or job applicants of Executive
Branch agencies, the Administrative Office of the
United States Courts, and the Government Printing
Office. They do not apply to actions affecting
noncareer senior executives and employees in ex~
cepted positions that are confidential, policy-
determining, policy-making, or policy-advocating.
They also do not apply to any employee of:




° A government corporation;

° The Central Intelligence Agency, the Defense
Intelligence Agency, the National Security
Agency, or certain other intelligence agencies
excluded by the President;

The General Accounting Office;

° The United States Postal Service or Postal
Rate Commission; or
° The Federal Bureau of Investigation.

Grievance or appeal procedures are available within
federal agencies for resolving most complaints.
However, information evidencing the commission of
a prohibited personnel practice should be reported
to the Office of the Special Counsel.

3. Whistleblowing

The Special Counsel is authorized by 5 U.s.C. § 1206 (b)
(2) to receive and transmit to the appropriate agency
head information from employees, former employees oOr
job applicants evidencing a violation of law, rule or
regulation, mismanagement, a gross waste of funds, an
abuse of authority or a substantial and specific danger
to public health or safety.

Reports requested on whistleblower allegations may take
two forms. If the Special Counsel determines there is
a substantial likelihood that the information discloses
a violation of law, rule or regulation, mismanagement,
a gross waste of funds, and abuse of authority or a sub-
stantial and specific danger to public health or safety,
he may require the agency head to investigate the allega-
tions and submit a written report in compliance with
the requirements of 5 U.S.C. § 1206(b) (3) and (4). These
sections require that a written report be reviewed and
signed by the agency head within 60 days after the in-
formation is transmitted and that it contain: (1) a sum-
mary of the information received: (2) a description of
the investigation the agency conducted; (3) a summary
of the evidence found as a result of the agency's inves-
tigation; (4) a listing of any violation or apparent
violation of law, rule or regulation; and (5) a descrip-
tion of any corrective action taken or planned as a re-
sult of the agency's investigation. These reports are
submitted to the Congress and the President and a copy
is sent to the complainant. The reports are reviewed
by the Special Counsel to determine whether the findings
appear reasonable and whether the reports comply with




the statutory requirements. The reports are placed in
a public file maintained by the Office of the Special
Counsel.

When the Special Counsel determines that information
received from the complainant does not warrant the type
of investigation and report discussed above, the allega-
tion is submitted to the agency head for a report pur-
suant to 5 U.S.C. § 1206(b) (7), which requires the a-
gency to inform the Special Counsel, within a reason-
able time, of what action has been or is to be taken
with respect to the allegation.

The statute provides that the identity of the whistle-
blower may not be revealed without his consent, unless
the Special Counsel determines that the disclosure of
identity is necessary to carry out his functions. If
the complainant or whistleblower does not consent to
disclose his name to the agency, all identifying infor-
mation is deleted from the material transmitted to the
agency for investigation or report.

4. Actions by the Office of the Special Counsel

A, Investigation

An investigation will be initiated if the review
discloses sufficient basis. If the review and pre-
liminary inquiry disclose reasonable grounds to
believe a personnel action results from a prohi-
bited personnel practice, the Special Counsel may
also seek an initial 15-day stay of the personnel
action from the Merit Systems Protection Board.
In those cases, if circumstances warrant, the Spe-
cial Counsel may also seek a 30~-day extension of
the stay and an added extension for such time as
the Merit Systems Protection Board considers ap-
propriate.

During an investigation by the Office of the Spe-
cial Counsel no disciplinary action may be taken
against any employee for any alleged prohibited
activity wunder investigation, or any related
activity, without the approval of the Special
Counsel. The complainant will be informed in
writing when an investigation is terminated, and
the reasons for that termination will be stated.




Special Counsel Action

Review

When an allegation is received, the Office of the
Special Counsel reviews it to determine whether
the information suggests a prohibited personnel
practice has been or will be committed and to de-
termine if an investigation is required. If the
Special Counsel concludes that no personnel action
is involved, that the information is not factually
correct, that the prohibited personnel practice
provisions of the law do not apply to the agency
or the employee affected, or that the information
does not suggest the commission of a prohibited
personnel practice, the case will be closed and
the complainant informed of this decision.

Similarly, if information is insufficient for de-
termining appropriate action, the complainant or
agency involved will be asked to provide more pre-
cise or additional information. The complainant
may also be asked to consent to the disclosure of
his or her identity, which otherwise is held in
confidence, should such disclosure be necessary to
conduct a Special Counsel investigation.

Correction

When an investigation discloses the commission of
a prohibited personnel practice, the Special
Counsel may initiate disciplinary action against
the responsible employee. The Special Counsel may
also seek to correct the matter informally. If
informal resolution is unsuccessful, a report of
the OSC findings will be sent to the agency head,
the Merit Systems Protection Board, the Office of
Personnel Management, and, when required, the Pre-
sident. This report will contain recommendations
for corrective action.

If the corrective action is not taken for reasons
unacceptable to the Special Counsel, the Merit Sys-
tems Protection Board may be asked to address the
matter. After giving the agency due opportunity
to respond, the Board may then order corrective
action.

Prosecution

The Office of the Special Counsel seeks to enforce
the law through voluntary compliance by agencies
and the prosecution of complaints against offending
employees and agencies before the Merit Systems
Protection Board. For example, the Special Counsel
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may file a complaint against an employee after an
investigation discloses sufficient grounds for dis-
ciplinary action, or when an individual knowingly
and willfully refuses or fails to comply with a
Board order. The Board may impose any of several
sanctions: suspension, reprimand, removal, reduc-
tion in grade, debarment from federal employment
for up to five years, and payment of a civil pen-
alty of up to $1,000. The law requires that fed-
eral employees who violate the Hatch Act be re-
moved from government employment. However, the
Merit Systems Protection Board is authorized to
impose by unanimus vote, a lesser penalty provided
it is no less severe than a 30-day suspension.
The rights of the employee charged in such cases
are set forth in the law and in Merit Systems Pro-
tection Board regulations.

Should an agency fail or refuse to accept the Spe-
cial Counsel's recommendation to correct a prohib-
ited personnel practice, the Special Counsel may
request the Merit Systems Protection Board to order
corrective action. The Board may order corrective
action after affording the agency an opportunity
to comment.,

State and local employees who violate the Hatch |
Act also are subject to prosecution before the |

Merit Systems Protection Board. The Board may |
determine that the removal of such employees 1is |
warranted. If the agency fails to remove an em-

ployee after a finding by the Board, the Special
Counsel may request an order from the Board to
withhold federal funds from the state or local
agency. The same action may be taken if the
employee is re-employed within 18 months in a |
state or local agency of the same state. |

Stays of Personnel Actions

The purpose of a stay is to freeze proposed per-
sonnel actions against an employee whose case is
currently under investigation by the 0SC. Although
the Merit Systems Protection Board may refuse to
grant a stay of personnel actions, this does not
affect the ongoing investigation of the OSC. When
the investigation has been completed, the Special
Counsel may choose to request appropriate correc-
tive action. A stay merely maintains the status
quo so that potentially damaging actions will not
affect the complainant, until a full assessment of
the allegations has been made.




There are three types of stays that may be requested
by the Special Counsel. The three stays are re-
quested in order and have the following effects:

"A" Stay, 5 U.S8.C. 1208(a)

(a) (1) The Special Counsel may regquest any mem-
ber of the Merit Systems Protection Board to order
a stay of any personnel action for 15 calendar days
if the Special Counsel determines that there are
reasonable grounds to believe that the personnel
action was taken, or is to be taken, as a result
of a prohibited personnel practice.

(2) Any member of the Board requested by the
Special Counsel to order a stay under paragraph
(1) of this subsection shall order such stay un-
less the member determines that, under the facts
and circumstances involved, such a stay would not
be appropriate.

(3) Unless denied under paragraph (2) of this
subsection, any stay under this subsection shall
be granted within three calendar days (excluding
Saturdays, Sundays, and legal holidays) after the
date of the request for the stay by the Special
Counsel.

"B" Stay, 5 U.S.C. 1208 (b)

(b) Any member of the Board may, on the request
of the Special Counsel, extend the period of any
stay ordered under subsection (a) of this section
for a period of not more than 30 calendar days.

"C" Stay, 5 U.S5.C. 1208(c)

(c) The Board may extend the period of any stay
granted under subsection (a) of this section for
any period which the Beoard considers appropriate,
but only if the Board concurs in the determination
of the Special Counsel under such subsection, after
an opportunity is provided for oral or written com-
ment by the Special Counsel and the agency involved.
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APPENDIX ITI

How to Report to the Office of the Special Counsel

Most job-related complaints are resolved at the agency
level either through informal discussion with a super-
visor or through established grievance procedures. Cer-
tain matters, such as adverse personnel actions, may
also be resolved under an appeals procedure where an
appeal right is granted by law or regulation. Employ-
ees are encouraged to use these channels first.

Any employee may report an alleged prohibited activity
to the Office of the Special Counsel without being
represented by an attorney. Although the O0SC cannot
give advisory opinions except in matters involving the
Hatch Act, it will clarify its jurisdictional authority
and advise the employee of information needed to take
action on a problem.

Information submitted to the Office of the Special
Counsel should be in writing. At a minimum, the
following should be included in the submission:

° Full name, address and phone number at which the
complainant may be reached for more information,
or for notification of action taken. The identity
of the individual will not be revealed without prior
consent except in those instances when immediate
action is reguired to carry out the responsibilities
of the Special Counsel. The office will attempt
to contact the person first in such instances.

The name and address or location of the federal
agency involved, including the specific office or
activity that is the subject of the complaint.

The job title, pay grade and employment status of
the employee or employees affected by the allegedly
wrongful actions.

° An indication whether the information submitted
shows:
° a prohibited personnel practice or other
activity prohibited by civil service law, rule
or regulation; or

a violation of other law, rule or regulation;
or

mismanagement, a gross waste of funds, abuse
of authority or substantial and specific
danger to public health or safety.




° A brief and accurate statement of those facts be-
lieved to provide evidence of prohibited activity
or wrongdoing, and a concise description of the
actions and events being reported. If the infor-
mation concerns a prohibited personnel practice,
indicate the specific personnel action taken or
proposed. Always indicate:

° the specific actions that show wrongdoing;

who was involved in the action;

when the action was taken, or proposed action
to occur;

any pertinent documentary evidence or infor-
mation currently in possession of the com-
plainant; and

whether or not consent is given to disclose
the identity of the employee filing the
complaint, if this is necessary to take legal
action.

The Office of the Special Counsel may not be able to
take appropriate action if incomplete information is
received. Additional information may be requested if
the 0SC cannot determine what action is appropriate or
whether the matter falls within its jurisdiction.

Where To Report

Reports and requests for information should be sent to
the central office in Washington. D.C., or to one of
the field offices listed below.

Reports of illegal activities not within the Special
Counsel's investigative authority and of mismanagement,
waste of funds, abuse of authority and of dangers to
public health or safety may also be sent to the central
office in Washington, D.C. They will receive prompt

review and referral to the appropriate office. All
other matters should be sent to one of the field or
branch offices listed below. Inquiries and requests

for additional information should be sent to the near-
est field office.




Central Office

Office of the Special Counsel
Merit Systems Protection Board
1120 Vermont Avenue, N.W.
Washington, D.C. 20419

Phone: FTS 653-7188

Field Offices

Office of the Special Counsel
Washington Field Office
1121 Vermont Avenue, N.W,
Washington, D.C. 20419
Phone: FTS 376-8990

(202) 376-8990

Area Covered: District of Columbia, Maryland,
Puerto Rico, Virgin Islands,
Virginia, West Virginia,
Canal Zone, Overseas

Office of the Special Counsel
Atlanta Field Office
Pershing Point Plaza, Room 317
1365 Peachtree St., N.E.
Atlanta, GA 30309
Phone: FTS 257-3750

(404) 881-3750

Area Covered: Alabama, Florida, Georgia,
Kentucky, Mississippi, North
Carolina, South Carolina,
Tennessee,
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Office of the Special Counsel
Dallas Field Office
Room 2B29
1100 Commerce Street
Dallas, TX 75242
Phone: FTS 729-8871
(214) 767-8871

Area Covered: Arkansas, Colorado, Kansas,
Louisiana, New Mexico, Okla-
homa, Texas, Utah, Wyoming.



Office of the Special Counsel
Chicago Field Office
300 So. Wacker St.
Chicago, Ill 60606
Phone: FTS: 886-0441
(312) 886-0441

Area Covered: Nebraska, North Dakota,
South Dakota, Illinois,
Indiana, Iowa, Michigan,
Minnesota, Missouri,
Ohio, Wisconsin.
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Office of the Special Counsel
Philadelphia Field Office
Room 505, Mall Building
325 Chestnut Street
Philadelphia, PA 19106
Phone: FTS 597-3286

(215) 597-3286

Area Covered: Connecticut, Delaware,
Maine, Massachusetts,
New Hampshire, New Jersey,
New York, Pennsylvania,
Rhode Island, Vermont.
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Office of the Special Counsel
San Francisco Field Office
Post Office 36007, Room 11454
450 Golden Gate Avenue
San Francisco, CA 94102
Phone: FTS 556-9450

(415) 556-9450

Area Covered: Alaska, Arizona, California,

Guam, Hawaii, Idaho, Montana,
Nevada, Oregon, Washington.
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Branch Office

Office of the Special Counsel
Seattle Branch Office
Federal Building, Room 3242
915 Second Avenue
Seattle, WA 98174
Phone: FTS 399-2840

(206) 442-2840





