DEPARTMENT OF THE ARMY
OFFICE OF THE GENERAL COUNSEL
104 ARMY PENTAGON
WASHINGTON DC 20310-0104

S USOSC HE BCCOERDUZG
o November 21, 2008 pudiEL

Ms. Catherine A. McMullen
Chief, Disclosare Unit

U.8. Office of Special Counsel
1730 M Street, N'W ., Suite 300
Washington, D.C. 20036-4305

Re: Whistleblower Investigation—Fort Bragg Office of the
Inspector General (OSC File Nos. DI-06-1645 and DI-06-1904)

Dear Ms. McMullen:

The Department of the Army appreciates the opportunity to provide its recommendations
to the Office of Special Counsel (OSC) regarding the release of its report in the above referenced
case.

Background —

On December 21, 2007, the Department of the Army submitted to the OSC its report in
the captioned case.

We understand that the report has been processed to the stage at which its release outside
0OSC 18 required. The report submitted by the Army to OSC contains the names and other
identifying information of witnesses, The Army interposes no objection to OSC’s disclosure of
the report, In its entirety, to the complainant, the President, and to Congress for review provided
that none of these entities release the report to the public. We understand, however, that the OSC
places copies of reports in an open reading room for review by the general public. Pursuant to the
rationale set forth below, the copy of the report made available to the public should be redacted in
compliance with the .Privacy Act, as reflected in Enclosure 1.

Analysis Pertaining fo the Redaction of Department of the Army Information -

The Office of Special Counsel (OSC) is required to make available to the public reports
from heads of agencies made under 5 U.S.C. § 1213(g)(1), but only to the extent that these
reports do not contain any information, the disclosure of which is prohibited by law. 5 U.S.C. §
1219(a), (b). The Privacy Act (PA) prohibits an agency from disclosing any record which is
contained in a system of records, except pursuant to the prior written consent of the individual to
whom the record pertains or in those cases in which an exception applies. 5 USC § 552a(b). As
discussed below, it appears as though OSC’s investigative case files, to include the instant file,
are contained in a system of records regulated by the PA. Therefore, under our reading of the
statute, records made available to the public under § 1219 may be released only to the extent that
disclosure is consistent with the PA.
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OSC’s system notice indicates that OSC’s investigation case files are contained in a PA
system of records. See OSC/GOVTE-1, OSC Complaint, Lifigation and Political Activity Files.
This suggests that OSCT would not render its investigative case files public absent either the
consent of the individual to whom the record pertains, or an exception that allows for disclosure
without consent, '

In this case, there is no indication that the consent of the individuals named in the report
will be sought. Absent such consent, the only exception we have identified that might permit the
disclosure of the OSC record to the general public is that of a routine use. The OSC system
notice governing this system of records contains a routine use permitiing the disclosure of these
files to the public in only the following circumstances: 1) the matter under investigation has
become public knowledge; 2) the Special Counsel determines that disclosure is necessary to
preserve confidence in the Integrity of the OSC investigative process or is necessary to
demonstrate accountability of OSC officers, employees, or individuals covered by this system; or
3) the Special Counsel determines that there exists a legitimate public interest, except o the
extent that the Special Counsel determines that disclosure would constitute an unwarranted
invasion of personal privacy,

At this point, we are not aware that the investigation has become public knowledge nor
does it appear to us that disclosure would be necessary to demonstrate the integrity of the OSC.
Therefore, under our view of the PA, the OSC may disclose this investigative file if it determines
that there is a legitimate public interest in doing so. However, if you choose to do so, we
recommend that the record be redacted to ensure that its release would not constitute an
unwarranted invasion of personal privacy.

We have redacted these reports in a manner that is designed to protect the privacy of the
individuals involved in and associated with this investigation, Because the language of the
applicable PA routine use mirrors the language of the Freedom of Information Act’s (FOIA)
exemption (b)(6), we have relied upon FOIA principles in redacting the report, Additionally, we
have relied upon several DoD policy memoranda that have interpreted exemption (b)(6) of the
FOIA to permit the redaction of information that personally identifies DoD personnei. (Enclosure
3.

We note that recently, the Department of the Army and the O5C were sued in Federal
Court by the individual subject of an OSC investigative case file that was released publicly, in its
entirety, by OSC. (Enclosure 4). The plaintiff in this case alleges that this public release violated
his rights under the PA. We believe that limiting public release of the redacted report in the
instant case complies with the PA, fulfills the mandate of OSC accountability to the public as set
forth in your constituting statute, and minimizes litigation risk to both Army and OSC.

We appreciate the opportunity to present the Department of the Army’s views on these
matters. Should you have any questions, please do not hesitate to contact me at 703-614-3500.

| W%%@ Hlessinr’

Cassandra Tsintolas Johnson
Associate Deputy General Counsel
(Human Resources)

Enclosures



OFFICE OF THE SECRETARY OF DEFENSE
' 1950 DEFENSE PENTAGON
WASHINGTON, DC 20301~1850

SEP 1 2005

ADMINISTRATION AND
MANAGEMEMNT

MEMORANDUM FOR SECRETARIES OF THE MILITARY DEPARTMENTS
CHAIRMAN OF THE JOINT CHIEFS OF STAFF
UNDER SECRETARIES OF DEFENSE _
ASSISTANT SECRETARIES OF DEFENSE ~
GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
DIRECTOR, OPERATIONAL TEST AND EVALUATION
INSPECTOR GENERAL OF THE DEPARTMENT OF DEFENSE
ASSISTANTS TO THE SECRETARY OF DEFENSE
DIRECTOR, ADMINISTRATION AND MANAGEMENT
DIRECTOR, PROGRAM ANALYSIS AND EVALUATION
DIRECTOR, NET ASSESSMENT
DIRECTOR, FORCE TRANSFORMATION
DIRECTORS OF THE DEFENSE AGENCIES
DIRECTORS OF THE DOD FIELD ACTIVITIES

SUBJECT: Withholding of Information that Personally Identifies DoD Personnel

This gﬁidancc was previously issued on February 3, 2005, but its importance mandates
that it be published again to reinforce significant security considerations.

Organizations outside the Federal Government often approach DoD pérsonnel to
obtain updated contact information for their publications, which are then made available to
the general public.. The information sought usually includes names, job titles, organizations,
phone numbers, and sometimes room numbers.

The Director, Administration and Management, issued a policy memorandum on
November 9, 2001 (attached) that provided greater protection of DoD personnel in the
aftermath of 9/11 by requiring information that personally identifies DoD personnel be more
carefully scrutinized and limited. Under this policy, personally identifying information may
be inappropriate for inclusion in any medium available to the general public. A December 28,
2001, memorandum from the Assistant Secretary of Defense for Command, Control,
Communications and Intelligence (attached) issued a policy limiting publication of personally
identifying information on web sites.

The following policy augments the above cited memoranda and is in effect with regard
to publication of information that personally identifies DoD personnel in publications
accessible by the general public. In general, release of information on DoD personnel will be
limited to the names, official titles, organizations, and telephone numbers for persornel only
at the office director level or above, provided a determination is made that disclosure does not
raise security or privacy concerns. No other information, including room numbers, will
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normally be released about these officials. Consistent with current policy, as delineated in the
referenced memoranda issued inn 2001, information on officials below the office director level
may continue to be refeased if their positions or duties require frequent interaction with the

. public,

Questions regarding this policy should be directed to Mr. Will Kammer, Office of
Freedom of Information, at 703-696-4495. '

M . /,S"A-
Howard G. Becker _

. Deputy Director
Attachments:
As Stated

cc: Secretary of Defense
Deputy Secretary of Defense



OFFICE OF THE SECRETARY OF DEFENSE
1950 DEFENSE PENTAGON
WASHINGTON, DC 20301-1950

| FEB 0 8 2005

MEMORANDUM FOR SECRETARIES OF THE MILITARY DEPARTMENTS
CHAIRMAN OF THE JOINT CHIEFS OF STAFF
UNDER SECRETARIES OF DEFENSE
ASSISTANT SECRETARIES OF DEFENSE
GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
DIRECTOR, OPERATIONAL TEST AND EVALUATION
INSPECTOR GENERAL OF THE DEPARTMENT OF DEFENSE
ASSISTANTS TO THE SECRETARY OF DEFENSE
DIRECTOR, ADMINSTRATION AND MANAGEMENT
DIRECTOR, PROGRAM ANALYSIS AND EVALUATION
DIRECTOR, NET ASSESSMENT
DIRECTOR, FORCE TRANSFORMATION

- DIRECTORS OF THE DEFENSE AGENCIES

DIRECTORS OF THE DOD FIELD ACTIVITIES

SUBJECT: Withholding of Information that Personally Identifies DoD Personnel

s Organizations outside the Federal Government often approach DoD personnel to

L obtain updated contact information for their publications, which are then made available to
the general public. The information sought usually includes names, 301) titles, organizations,
phone numbers, and sometimes room numbers.

The Director, Administration and Management, issued a policy memorandum on
November 9, 2001 (attached) that provided greater protection of DoD) personnel in the
aftermath of 9/11 by requiring information that personally identifies DoD personnel be more
carefully scrutinized and limited. Under this policy, personally identifying information may
be inappropriate for inclusion in any medium available to the general public. A December 28,
2001, memorandum from the Assistant Secretary of Defense for Command, Control,
Communications and Intelligence (attached) issued a policy limiting publication of personally
identifying information on web sites.

- The following policy augments the above cited memoranda and is in effect with regard
to publication of information that personally identifies DoD personnel in publications
accessible by the general public. “In general, release of information on DoD personnel will be
limited to the names, official titles, organizations, and telephone numbers for personnel only
at the office director level or above, provided a determination is made that disclosure does not
raise security or privacy concerns. No other information, including room numbers, will
nonmally be released about these officials. Consistent with current policy, as delineated in the
referenced memoranda issued in 2001, information on officials below the office director level
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may continue to be released if their positions or duties require frequent interaction with the
public.

Questions regarding this policy should be directed to Will Kammer, Office of
Freedom of Information, at 703-697-1171.

ymond F. DuBois
Director

Attachments:
As Stated

ce: Secretary of Defense
Deputy Secretary of Defense




OFFICE OF THE SECRETARY OF DEFENSE
1850 DEFENSE PENTAGON
WASHINGTON, DG 2030149250

ADMIKISTRATION & Novembexr 9, 2001
MANAGEMENT

Ref: OI-CORR-101

MEMORANDUM FOR DOD FOIA OFFICES

SUBJECT:  Withholding of Personally Idéntifying Information Under the Freedom of
Information Act (FOIA)

The President has declared a national emergency by reason of the terrorist attacks on the
United States. In the attached memorandum, the Deputy Secretary of Defense emphasizes the
responsibilities all DoD personnel have towards operations security and the increased risks to US
military and civilian personnel, DoD operational capabilities, facilities and resources. All
Department of Defense personnel should have a heightened secunity awareness concerning their
~ day-to-day duties and recognition that the increased security posture will remain a fact of life for
an indefinite period of time.

This change in our security posture has implications for the Defense- Department's
policies implementing the Freedom of Information Act (FOIA). Presently all DoD components
withhold, under 5 USC § 552(b)(3), the personally identifying information (name, rank, duty
address, official title, and information regarding the person’s pay) of military and civilian
personnel who are assigned overseas, on board ship, or to sensitive or routinely deployable units. -
Names and other information regarding DoD personnel who did not meet these criteria have
been routinely released when requested under the FOIA. Now, since DoD personnel are at
increased risk regardless of their duties or assignment to such & unit, release of names and other
personal information must be more carefully scrutinized and limited. :

I have therefore determined this policy requires revision, Effective immediately,
personally identifying information (to include lists of e-mail addresses) in the categories listed *
below must be carefully considered and the interests supporting withholding of the information
given more serious weight in the'analysis. This information may be found to be exempi under 3
USC § 552(b)(6) because of the heightened interest in the personal privacy of DoD personnel
that is concurrent with the increased security awareness demanded in times of national
emergency. ‘

o Lists of personally identifying information of DoD personnel: All DoD compouents shall
otdinarily withhold lists of names and other personally identifying information of
personnel currently or recently assigned within a particular component, unit, organization
or office with the Depariment of Defense in response to requests under the FOIA. This is
to include active duty military personnel, civilian employees, contractors, members of the
National Guard and Reserves, military dependents, and Coast Guard personnel when the
Coast Guard is operating as a seivice in the Navy. If a particular request does niot raise




security or privacy concerns, names may be released as, for example, a list of aifendees at
a meeting held more than 25 years ago. Particular care shall be taken prior to any
decision to release a list of names in any electronic format,

« Verification of status of named individuals: DoD components may determine that release
of personal. idenu'fying information zbout an individual is appropriate only if the release
would not raise security or privacy concerns and has been routinely relessed to the '
public. .

« Names in documents that don't falf into any of the preceding categaries: Ordinarily

names of DoD personnel, other than lists of names, mentioned in documents that are
releasable under the FOJA should not-be withheld, but in special circumstances where the
release of a particular name would raise substantial security or privacy CONCETNS, such &
narmne tay be withheld.

When processing a FOIA request, a DoD component may defermine that exemption
(b)(6} does not fully protect the component’s or an individual’s interests. In this case, please
contact Mr. Jim Hogan, D:reotomte of Freedom of Information and Security Revww, at (703)

697-4026, or DSN 227-4026.

This policy does not preclude a DoD component's discretionary release of names and
duty information of personnel who, by the nature of their position and duties, frequently interact
with.the public, such as flag/gencral officers, public affairs officers, or other personnel

S designated as official command spokespersons.

L ootee-

D. 0. Cooke
‘Director

Attachment:
As stated




ASSISTANT SECRETARY OF DEFENSE
8000 DEFENSE PENTAGON
WASHINGTON, DC 20301-8000

December 28, 2001

GCOMMAND, CONTROL.,
COMMUNICATIONS, AND
INTELLIGENCE

MEMORANDUM FOR SECRETARIES OF THE MILITARY DEPARTMENTS

CHAIRMAN OF THE JOINT CHIEFS OF STAFF
UNDER SECRETARIES OF DEFENSE
DIRECTOR, DEFENSE RESEARCH AND ENGINEERING
ASSISTANT SECRETARIES OF DEFENSE _
GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
INSPECTOR GENERAL OF THE DEPARTMENT OF DEFENSE

- DIRECTOR, OPERATIONAL TEST AND EVALUATION
ASSISTANTS TO THE SECRETARY OF DEFENSE
DIRECTOR, ADMINISTRATION AND MANAGEMENT
DIRECTOR, NET ASSESSMENT
DIRECTORS OF THE DEFENSE AGENCIES
DIRECTORS OF THE DOD FIELD ACTIVITIES

SUBJECT: Removal of Personally ldentifying Information of DoD Personnel from
Unclassified Web Sites

In accordance with DoD 5400.7-R, “DoD Freedom of Information Act Program,”
unclassified information which may be withheld from the public by one or more Freedom
of Information Act (FOIA) exemptions is considered For Official Use Only (FOUQ).

Dol> Web Site Administration policy (www.defenselink mil/webmasters), issued by
Deputy Secretary of Defense memorandum, December 7, 1998, prohibits posting FOUO

information to publicly accessible web sites and requires access and {ransmission controls
on sites that do post FOUO materials (see Part V, Table 1).

The attached November 9, 2001, memorandum from the Director, Administration
and Management (DA&M), citing increased risks to DoD personnel, states that
personally identifying information regarding all DoD personnel may be withheld by the
Components under exemption {(b)}(6) of the FOIA, 5 USC §552. This action makes the
information which may be withheld FOUO and inappropriate for posting to most
unclassified DoD web sites.

Thus, all personally identifying information regarding DoD personnel now eligible
to be withheld under the FOIA must be removed from publicly accessible web pages and
web pages with access restricted only by domain or IP address (i.e., .mil restricted). This
applies to unclassified DoD web sites regardiess of domain (e.g., .com, .edu, .org, .mil, .
.goV) or sponsoring organization (¢.g., Non-Appropriated Fund/Morale, Welfare and




Recreations sites; DoD educational institutions). The information to be removed includes
narne, rank, e-mail address, and other identifying information regarding DoD personnel,
including civilians, active duty military, military family members, contractors, members
of the National Guard and Reserves, and Coast Guard personnel when the Coast Guard is
operating as a service in the Navy.

Rosters, directories (including telephone directories) and detailed organizational
charts showing personnel are considered lists of personally identifying information.
Multiple names of individuals from different organizations/locations listed on the same
~ document or web page constitutes a list. Aggregation of names across pages must
specifically be considered. In particular, the fact that data can be compiled easily using
_simple web searches means caution must be applied to decisions to post individual

names. If aggregation of lists of names is possible across a single organization's web
site/pages, that list should be evaluated on its merits and the individual aggregated
elements treated accordingly.

Individual names contained in documents posted on web sites may be removed or
left at the discretion of the Component, in accordance with the DA&M guidance. This
direction does not preclude the discretionary posting of names and duty information of
personnel who, by the nature of their position and duties, frequently interact with the
public, such as flag/general officers, public affairs officers, or other personnel designated
as official command spokespersons. Posting such information should be coordinated
with the cognizant Component FOIA or Public Affairs office.

In keeping with the concerns stated in the referenced memorandum and in the
October 18, 2001, DepSecDef memorandum, “Operations Security Throughout the
Department of Defense,” the posting of biographies and photographs of DoD personne!
identified on public and .mil restricted web sites should also be more carefully scrutinized
and limited. -

Sites needing to post contact information for the public are encouraged to use
organizational designation/title and organizational/generic position e-mail addresses (e.g.,
office@organization.mil; helpdesk@organization.mil; commander@base.mil).

Questions regarding Web Site Administration policy may be directed to Ms. Linda
Brown. She can be reached at (703) 695-2289 and e-mail Linda.Brown@osd.mil.
Questions regarding Component-specific implementation of the DA&M memorandum
should be directed to the Component FOIA office.

John P. Stenbit

_ Attachment
As stated




FILED
UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF FLORIDA - |
FORT MYERS DIVISION APR~1 PH 21 96
LLER, T
JAMES V. MUDD, ) N
) : f"h""f-?'\l".,:-;"-“-‘,’:f’«‘
Plaintiff, ) A
) CASE NO.
Vs, )
)
UNITED STATES ARMY, )
UNITED STATES OFFICE OF SPECIAL ) 04 3
COUNSEL, and UNITED STATES ) 2: 99 gV - <FEY~29DNF
DEPARTMENT OF DEFENSE, )
)
Defendants. )
| )

COMPLAINT AND JURY DEMAND
Plaintiff JAMES V. MUDD (hereinafier “mD” , by and through his undersigned
attorneys, sues Defendants, the UNITED STATESARMY , the UNITED STATES QOFFICE OF
SPECIAL COUNSEL, and the UNITED STATES DE};ARTMENT OF DEFENSE (hereinafter
individually, “ARMY”, “SPECIAL COUNSEL”, and “DOD”, and collectively, “Defendants™),
and alleges as follows:
PARTIES
1. MUDD is an individual residing in Collier County, Florida who retired honorably
as a Colonel i the United States Army after serving the United States of Améﬁca with
distinction for 26 years. | |
2. ARMY is a department of the United States Government with its principal
location in Alexandria, Virginia.
3. SPECIAL COUNSEL is a department of the United States Government with its

principal location in Washington, D.C.

NAPLES/ 282547 v.00



4, DOD is a department of the United States Government with its principal location -
in Alexandria, Virginia.

JURISDICTION AND VENUE

5. This Court has jurisdiction over the claims in this complaint pursuant to 28 U.S.C.
§ 1331,
6. This Court has venue over the claims in this complaint pursuant to 28 US.C. §

1402,

GENERAL ALLEGATIONS

7. MUDD graduated from the United States Military Academy at West Point and
was commissioned as a Second Lieutenant in the ARMY in 1974.

8. MUDD served in the ARMY with distinction rising to the rank of Colonel untii '
his retirement on September 1, 2000, having served his country faithfully for 26 years.

Upper Mississippi River Navigation Study

9. The Upper Mississippi River is a portion of the Mississippi River which extends
from Minneapolis, Minnesots, to the conﬂﬁence of the Ohio River just north at Cairo, Illinois.
The Upper Mississippi River 1s 854 miles long and has 29 locks aﬁd dams located onn it. The
Illinois Waterway which serves as the connecting link between the Great Lakes, the Saint
Lawrence Seaway, and the Mississippi River has 8 locks and dams located on it. The system of
locks and dams on the Upper Mississippi River and the Hlinolis Waterway is referred to as the
Upper Mississippi River-Iilinois Waterway navigation system. The Upper Mississippi River-
Hlinois Waterway navigation system prévides a transportation network linking the upper

Midwestern United States to domestic and overseas markets.



10. Duriﬁg the 1980s, the U.S. Army Corps of Engineers {the “Corps”) was given
Congressional authorization to undertake a formal study of the Upper Mississippl River-Illinois
Watefway navigation system.

11.  As part of the Corps’ Civil Works Project Development Process, separate
recpgnaissance studies of the Iilinois Waterway and the Upper Mississippt River were
undertaken from 1989 to 1991. The results of these studies indicated that major capital
improvements would be needed on at least five locks in the navigation system.

12. A singie Upper MiSﬁi/SSippi River — Illinois. Waterway Navigation Study (the
“Study”) was initiated by the 50/1135 beginning in 1993 to describe and evaluate alternative
project plans, assess environmental impacts and deterriine 1f a solution could be economically
beneficial.

13, From the begmning, the Study was not without controversy. Environmental and
taxpayer organizations argued that major capital improvements to the system were neither cost
effective nor environmentally sound for the Mississippi River ecosystem. The navigation
industry, on the other hand, argued that system modemization was vital to protecting the
-economic well being of the Upper Mississippi River basin.

14. By the year 2000, the estimated cost for the Study was almost $21 million over

the original estimate.

Involvement of Dr, Sweeney m the Study
15.  The Economic Work Group {the “EWG™) for--th'e Study was responsible for
determining the economic benefits of the various project altemnatives. To fulfill its mission, the
EW@G’s technical manager, Dr. Donald Sweeney, who was also referred to as the Study’s lead

economist, devised a new economic modeling technigue for the Study.



16.  According to the lead economist, his new modeling technique was a distinct
improvement over the modeling technique utilized by the Corps for years because it, for the first
time, attempted to account for the willingness of the navigation system users to continue using
the system as user costs increase.

17.  Under fhe new modeling technique, the eIa’stiéity of demand, or the willingness of
the users to use the system as costs increase, is a vitally important component which was referred

to as the “N” value,

Invoivemént of MUDD in Study

18.  In Aprl 1997, as a result of a Corps wide rcsfrucnlring, the Mississippi Vailey
Division of the Corps became the division directly responsible for the Study. Prior to this time,
responsibility had been shared between two different divisions within the Corps. The Rock
Island District maintained the lead district status fo'r- the Study throughout the restructuring.

19, in July 1997, MUDD took over as Commander of the Rock Island District,
Mississippi Valley Division of the U.S. Army Corps of Engineers.

20.  After assuming command of the Rock Island District and familiarizing himself
with the current status of the Study, MUDD became concerned with the apparent repeated failure
of the lead economist %nd his team to meet deadlines..

21, MUDD also became concerned regarding som.e of the agsumptions being made by
the lead econormist particularly as those assumptions related to the “N” value in the economic

model.
22,  MUDD asked the lead economist and the EWG for the fundamental basis
surrounding the proposed N-value of 1.5 and waé informed that the various econornists could not

determine an absolute N-value. The EWG informed MUDD that some economists had argued



for a.value of 2.0 (Veﬁ elastic) and others had argued for a value of 1.0 (very inelastic), and so
ultimately they had compromised by consenéus on the value of 1.5.

23. MUDD informed the lead economist and the EWG@G that as the N-value was a key
compbnent tol the ecoﬁonﬂc model, the Corps nesded an N-value that could be logically
defended and empiricélly supported during the public review process that followed the release of
the draft and final reports. MUDD then asked the EWG to come up with a N-value that could be
defended and supported.'

24, Around this time, MUDD, in consultation with his Division Commander, had the
lead economist reassigned off of the Study due to the repeated failures of he and his feam to meet
deadlines. |

25, While the EWG was exploring options for a new N-value for the economic
model, MUDD also approached experts in the area regarding the historical elasticity of grain on
the Mississippi River and was advised that approximately 70% of the grain transporied on the
navigation system which originated in lowa, the only state for which such data existed, was
derived from eastern Iowa, 20% was derived from central Jowa, and 10% was derived from
western lowa, and was also informed that the elasticity of demand for wse of the navigation
system would depend in large measure on where the grain to be shipped was derived. MUDD
presented tﬁis information, including some propc')':se‘d elasticities derived from the experfs'and
from the Iowz Grain Flow Survey, to the nev& lead economist and suggested that perhaps 2 more
defensible position was to take a weighted average of the eiasticitieg of the grain.

26.  Shortly thereafler, the new lead economist approached MUDD and suggested an

N-value of 1.2, which was the weighted average of the elasticities obtained by MUDD. In June



of 1999, MUDD accepted this recommendation and ordered that an N-value of 1.2 be utilized by
the EWG in its efforts to utilize the economic model developed by Dr. Sweeney.

Sweenev Whistleblower Claims

27.  Afier his removal from the Study in February 2000, the former lead economist,
and the creator of tiie economic modeling system that is contingent on an appropriate N-value,
filed an affidavit with the U.S. Office of Special Counsel accusing Corps ofﬁcials of altering
Study data in order to justify major cabital improvements to the navigation system.

28. Specif‘ic_ally, the former lead economist charged that MUDD and others had
intentionally altered the proposed N-value of 1.5 to 1.2 in order to support additional capital
improvements on the navigation system.

28.  Based solely upon this affidavit, the U.S. Office of Special Counsel found a
substantial likelihcod that the Corps violated regulations and wasted millions of dollars of
taxpayer funds and requested that the Department of Defense invésti gate the allegations
contained in the affidavit.

Investigations

30.  In the Spring of 2000, the Dep'a.rtment‘of the Army Inspector General (“DAIG”)
began an investigation into the ai.Ieged misconduct of Corps Qfﬁcials. '

3L Also dun'ng this time, various environmental groups, who generally opposed any
major capital improvements to the navigation system, assisted the lead economist in gaining
wide media coverage of his allegations.

32.  This iarge media coverage lead to hearings being called by Congress regarding
the Study in the Spring of 20(}0.7 The Congressional hearings did not yield any allegations of

fraud or criminal intent by any Corps officials, including MUDD. In fact, subsequent



Congressional findings indicate the exact opposite that Corps officials acted appropriately in

attempting to fix a fundamentally flawed economic model.

33.  In Jume of 2000, the National Academy of Sciences initiated a review of the
Corps’ methodology for the conduct of the Study, particularly the methodology being utilized in
the economic model proposed by the former lead economist, which was initially scheduled to be

released in November of 2000.

34, On Scptember 1, 2000, MUDD retired from the Ammy and received an honorable

discharge.

Release of the Report

35.  On September 28, 2000, the Secretary of the Army épproved the DAIG Report of
Investigation (the “DAIG Report”) and forwarded the same to the Secretary of Defense. Clearly
printed at the béttom of each page of the DAIG Report was the language “For Official Use Only.
Dissemination Is Prohibited Except As Authorized By AR 20-1."

36.  The Report indicated among other things that MUDD took or directed actions
which he knew, or reasonably should have known, would contribute to the production of a
feasibility study failing to meet standards established in law and regulation.

37. .On November 13, 2000, the Secretary of Defeﬁse_ forwarded the DAIG Report to
the Office of the Special Counsel with an admonition that the Repoit contained information that
may be considered as a basis for adverse actions against individuals and therefore it should only
be.distn'buted to those whose duties and official responsibilities required access to it in order to
protect the privacy of thdse individuals and witnesses who requested confidentiality.

38, On November 17, 2000, the Department of the Army responded to an inguiry

from the Office of Special Counsel regarding the timeline for the release of the National



Academy of Sciences review and informed the Office of the Special Counéel that the National
Academy of Sciences had requested a three month extension within Which to release the results
of its investigation. -Consequentiy, the National Academy of Sciences was not going to release
the results of its investigation until February of 2001 at the earliest.

39.  On November 20, 2000, the Office of Special Counsel gave a copy of the DAIG
Report to Dr. Sweeney for his review and comments, which he placed in writing on December 1,
2000.

40.  MUDD was not given a copy of the DAIG Report prior to its release, nor was he
given th_e opportunity to comment on all of the allegations against him contained in the DAIG
Report prior to it being released to the media.

41, On December 6, 2000, the Office of Special Counsel held a press conference
whereby it released copies of the complete DAIG Rep.crt to al! of the members of the press that
were present and the Office also posted a complete copy of the DAIG Report on'the Intemet on

| its web-site.

42. By correspondence dated December 12, 2000, MUDD received a Memorandum
of Admonishment .from General John M. Keane, the Vice Chief of Staff for the Army.
According to the Memorandum of Admonishment, MUDD rWas. admonished for improperly
taking or directing actions which he knew, or reasonably should have known, would contribute
to the production of a feasibility study that would fail to meet standards established in law and
regulation.  General Kcéne did not officially admonish MUDD because he believed that
MUDD’s decision to ché.nge the N-value in the study was based on methodology that MUDD

believed was more ap?ropn‘ate and reasonable.



43. By correspondence dated December 14, 2000, MUDD was informed by the DAIG
that the investigation was concluded, that the findings had been approved by the Secretary of the
Army and that the Vice Chief of Staff for the Army would be taking action that he deems
appropriafe.

44, In_Febfuary of 2001, the National Academy of Sciences released its report finding

that the economic model developed by Dr. Sweeney was fundamentally flawed.

MUDD Foliow-Up

45. Both befo;c its release by the Ofﬁé;a of Special Counsel, and after, MUDD filed
four separate requests with ARMY to receive a copy of the completed Report and copies of the
transcripts of his own testimony in the investigation. Each of thesé requests were forwarded also
to the Office of Special Counsel. Ultimately, MUDD was informed that the DAIG could not
provide him with a copy of the Report, butkwas directed by a representative of ARMY to
- download a coﬁy of the Report from the web-site for SPECIAL COUNSEL. Copies of these
requests and responses are attached hereto at Tabs I and E of Composite Exhibit “17.

46. By corrcspondénce dated January 28, 2001, MUDD infﬁrméd ARMY that the
Report was posted on the web-site for the Office of Special Counsel, ARMY did nothing to
protect MUDID's rights io privacy regarding the impropér dissemination of his prvate
information. A cépy of this correspondence is attached hereto at Tab G of Composite Exhibit-
“17.

47, By corréspondence dated March 10, 2001, MUDD appealed his admonishment
and the findings of the DAIG Report to the Vice Chief of Staff of the Army, in light of the
findings of the National Academy of Sciences and provided additional materials that appeared to

have been overlooked by the DAIG during its investigation. A copy of this correspondence is



attached hereto at Tab A of Composite Exhibit “1”. As the issuing officer of the Memorandum
of Admonishment and the individual in the chain of command that oversees the activities of the
DAIG, the Vice Chief of Staff of the Azmy is the appropriate individual to receive MUDD’s
appeal. MUDD received no regponse to his appeal. '

48. By correspondence dated January 3, 2003, MUDD advised the Vice Chief of Staff
of the Army that he had received no response to- his earlier appeal and requested a response.
MUDD received no response to his appeal. A copy of this comrespondence is attached hereto at
Tab B of Composite Exhibit “1”.

49, By correspondence dated April 16, 2003, MUDD, by and through the undersigned |
counsel, again appealed his admo:ﬁshmeﬁt and the findings of the DA_IG Report to the Vice
Chief of Staff of the Army A copy of this correspondence is attached hereto at Tab H of
Composite Exhibit “1 ’.’.

50. By corrr;spondence dated June 6, 2003, ARMY finaily responded to MUDD’s
appeal with notice that his concemns were being reviewed. A copy of this correspondence is
attached hereto at Tab I of Composite Exhibit “1”,

51.  B¥ correspondence dated July 31, 2003, MUDD provided ARMY with additional
support for his appeal in the form of notice that after two years bf study and review, the Corps
had determined that MUDD’s N-value of 1.2 was an appropriate value for the elasticity of grain
on the navigation system. A copy of this correspondence is attached hereto at Tab J of
Composite Exhibit “17.

52. By comrespondence dated October 2, 2003, MUDD provided ARMY with

additional support for his appeal which corroborated the information contained in the July 31,
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2003 correspondence. A copy of this correspondence is aftached hereto at Tab K of Composite
Exhibit “17.
53.  After receiving no updates from ARMY since June 6, 2003, MUDD again

contacted ARMY by correspondence dated December 9, 2003, requesting an update on the status -

of the appeal. A copy of this correspondence is attached hereto at pagevl of Tab L. of Composite

Exhibit “17.
54, By comrespondence dated December 16, 2603, ARMY finally responded that the

DAIG had completed its review of MUDD’s appeal on September 26, 2003, but in light of the

- additional information provided in October, there was a delay in responding as they considered

the additional evidence. A copy of this correspondence is attached hereto at page 2 of Tab L of
Composite Exhibit “17.

55.  Finally, by correspondence dated January 26, 2004, ARMY responded that the
information provided by MUDD did not merit a change in the findings of the DAIG Report. A
copy of this correspondence is attached hereto at page 3 of Tab L of Composite Exhibit “1”.

56.  MUDD attempted to informally achieve a resolution of this matter, but his efforts
were rebuffed.

57. By correspondence dated August 10, 2004, becauée he had never received any

response from the Vice Chief of Staff of the Army, the only individual who could effect a change -

in his admonishment and/or the DAIG Report 'findings, MUDD attempted one last effort to

appeal the findings to the Vice Chief of Staff of the Army. A copy of this correspondence is

attached hereto as Composite Exhibit “1”,
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58. By correspondence dated October 1, 2004, ARMY again denied MUDD’s
attempts to appeal his Memorandum of Admonishment and the DAIG Report findings. A copy
of this correspondence is attached hereto as Exhibit “2”.

59.  As demonstrated by the above correspondence, MUDD has exhausted his

administrative remedies.

Additional Studies

60.  In August of 2003, the United States Department of Agnculture released a s;tudy
of the elasticity of grain on the navigation system and found it, contrary to the assumptions of
Dr. Sweeney and the EWG prior to the questioning by MUDD, to be highly inelastic.

61, Im Apﬁl of 2004, the Tennessee Valley Authority also released the results of a
study that examined the economic model developed by Dr. Sweeney, and particularly his
concept of thé elasticity of grain on the navigation system, and found that the elasticity
assumptions of Dr. S‘.’veeney' énd the EWG, prior to the questioning by MUDD, were inaccurate.

62.  Also in April of 2004, thel Corps released its draft Study Report. Interestingly,
despite the admonition of the National Academy of Sciences in February of 2001, the Corps
cqntinued to utilize the economic model developed by Dr. Sweeney. Moreover, the elasticity
values utilized by the Corps in the draft Study Report are exactly the same as the N-value of 1.2
adopted by MUDD, and for which he was admonished.

63, In late 2004, after the appropriate public comment periods, the Corps issued its
Final Report which continues to utilize the N-value édOpted by MUDD.

Review Process

64.  Once a draft feasibility report is issued by the Corps district responsible for the

study, there is a two to three month public review and comment period for the draft report.
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65.  Once the public review and comment period is compIeted,. the Corps then Teviews
the public comments and make appropriate adjustments, if any are required, to the draft and a
final report is issued by the Corps district responsible for the study.

66.  Upon issuance of a final report by the district, there is a second public review and
comment period for one to two mouths. During this time, there are additional reviews of the

final report by various state and federal agencies.

67. At the conclusion of th¢ two review phases, the Corps Division Commander
submits a final report to Corps headquarters, where it undergoes yet another review before the
Chief of Engineers for the Corps issues a final report containing recommendations for
mmprovement o the navigation system.

68.  This final report is then reviewed by the Department of the Army, the Department
of Defense and the Office of Management and Budget prior to any recommendations arising out
of the report are submitted to the Congress.

69.  Consequently, in 2000, when Dr. Sweeney first raised his claims, the Corps had
not even begun to prepare its draft report, nor had any of the work been subjected to any public
review or conunents,

70.  MUDD has retained the law firm of Porter, Wright, Morris & Arthur, LLP to
represent him with regard to his claims in this action and is responsible fo pay it fees for the
services it provides in connection with the representation.

COUNT I - VIOLATIONS OF PRIVACY ACT

71.  This is an action for violations of the Privacy Act, 5 U.S.C. § 5522, for damages.
72. MUDD realleges the allegations set forth'in paragraphs 1 through 70 as if fuily set

forth herein.
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73.  On December 6, 2000, -SPECIAL COUNSEL held a press conference where it
released the comnplete DAIG Report to ﬁlembcrs of the media and posted the complete report on
its web-gite.

74.  The DAIG Report contained personal information of MUDD’s that is protected

by the Privacy Act.

75.  SPECIAL COUNSEL did not request prior permission from MUDD to release the

protected information contained in the DAIG Réport, nor hes MUDD ever given SPECIAL

COUNSEL permission to release his personal information to any third-party.
76.  SPECIAL COUNSEL improperly released this personal information for the
express purpose of injuring MUDD’s reputation.

77.  Prior to its release, SPECIAL COUNSEL was advised by the Secretary of

Defense that disclosure of the DAIG Repoft sheuld be limited to protect MUDD'’s personal

nformation.

78. At all times relevant herein, the employees of SPECIAL COUNSEL were actring.
within the scope of their employment,

79.  As a direct result of SPECIAL COUNSEL’s improper release of MUDD’s
personal information, MUDD has suffered damages and continues to suffer damages.

WHEREFORE, Plaintiff JAMES V. MUDD demands judgment against Defendant
UNITED STATES OFFICE OF SPECIAL COUNSEL pursuant to 5 US.C. § 552a for dam;iges,
attorneys’ fees and costs, and for such other and further relief as this Court deems just and
proper.

COUNT Il - VIOLATIONS OF PRIVACY ACT

80.  This is an action for violations of the Privacy Act, 5 U.S.C. § 552a, for damages.
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81, MUDD realleges the allegations set forth in paragraphs 1‘ through 70 and 73
through _79 as if fully set forth herein. |

82.  After SPECIAL COUNSEL released MUDD’s personal information in violation
of the Privacy Act, DOD and ARMY were advised by MUDD that his personal information was
being improperly disseminated by SPECIAL COUNSEL. |

83.  Shortly thereafter, ARMY notified MUDD that it could not release the DAIG
Repori to him, nor could it release 1ts infestigation materials to him pursuant to the Privacy Act,
but that he could thain the complete DAIG Repoﬁ containing his personal information on the
Internet on the SPECIAL COUNSEL’s web-site.

84, Upon receiving notice of this improper release of MUDD’s personal information,
neither DOD nor ARMY took any actions to halt the unauthorized release of the information.

85. DOD and ARMY refused to halt the improper release of MUDD’s personal
informatio.n with the intent of injuring MUDD’s reputation.

86. At all times relevant herein, the employees of DOD and ARMY were acting
within the scope of their employment and/or acting in the line of duty.

87.  As a direct result of DOD’s and ARMYs refusal to stop the improper release of
MUDD’s personal information, MUDD has suffered damages and continues to suffer damages.

WHEREFORE, Plaintiff JAMES V. MUDD demands judgment against Defendants
UNITED STATES ARMY and the UNITED STATES DEPARTMENT OF DEFENSES
pursuant to 5U.S.C. § 552z for damages, artomeyé" fees and costs, and for such other and further

relief as this Court deems just and proper,

COUNT II] - FAILURE TO FOLLOW ARMY REGULATIONS

88.  This is an action for damages for failure to follow Army Regulations.
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89.  MUDD realleges the allegations set forth in paragraphs 1 throﬁgh 70 as if fully set
forth herein.

.90. Pursuant to paragraph 8-6 of My Regulation 20-1, a suspect or subject is
entitled to be told of any unfavorable information uncovered during the..Inspector General’s
investigation and is to be givgn the oépofcunity to comment on the unfavorable information.

91. MUDD was ﬁever told of the unfavorable infonnatioﬁ contained in the DAIG
Report, nor was he given an oppoﬂmﬁfy fo comment on the unfavorable information prior to its
being improperly released to the media.

92.  Moreover, pursuant to Army Regulation 20-1, the DAIG report was not 1o be
distributed beyond those individuals whose duties and official responsibilities fequire access to it
to protect the privacy of the individuals and witnesses who requested confidentiality.

93.  Contrary to Army Regulation 20-1, ARM_Y allowed the DAIG report to be
released to the general public and did not protect the privacy of MUDD.

94,  As a direct result of ARMY’s failure to allow MUDD to comment on the
unfavorable information prior to it b.eing issued in final form, or to provide additional
information to the investigators prior to the DAIG Report being issued in final form, MUDD has
suffered and continues to suffer damages to his personal and professional reputation.

95.  As a direct result of ARMY’s failure to protect M{UDD’s privacy, he has suffered
damages and continues to suffer damages to his personal and professional reputation.

WHEREFORE, Plaintiff JAMES V. MUDD .demands judgment against Defendant
UNITED STATES ARMY for damages, an& for such other and further relief as this Court deems

Jjust and proper.
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DEPARTMENT OF THE ARMY
OFFICE DF THE ASSISTANT SECRETARY
MANPOWER AND RESERVE AFFAIRS
111 ARMY PENTAGON
WASHINGTON, BC 20310

The Honorable Scott J. Bloch '

' The Special Counsel BEC 21 2007
U.S. Office of Special Counsel

1730 M Street, N.W., Suite 300

Washington D.C. -20036-4505

Re: Whistieblower investigation—Fort
Bragg Office of the Inspecior General

{Office of Special Counse] Case Flles.
Di-06-1645 and DI-06-1804)

Dear Mr. Bloch:

In accordance with Title 5, Uniled States Code (USC), Sections 1213(c)
and (d), the enclosed report is submitted in response fo your referral of
information requesting an investigation of aflegations and a report of findings in
the above referenced cases.

The Secretary of the Army {SA), the agéncy fead, has deiegated to me
the authority to review, sign, and. submst to you the report requirad by Titie 5,
. UBC, Sections 1213( ¢), and (d) 5.

_ Note that this report and its exhibits contain the names and duty tities of
employees of theXVli! Aitbome Corps and Fart Bragg Office of the {nspector
General (FB 0IG)," as well as of other Department of the Army soidiers and
civilian empioyees. Subsequent release of this information may result in
violations of the Privacy Act? and breaches of personal privacy interests.
Accordingly, those releases reguired by Title §, USC, Section 1213(e) excepted,
the Department of the Army requests the opportunily 1o coordinate in advance,

on any release of this report outside the Office of the Special Counsel (OSC).

INFORMATION INITIATING THE INVESTIGATION

By letter dated November 22, 2006 FFSE5], the OSC referred to the SA for
investigation lts conclusion that there existed 2 substantial likelihood that
mformahon provided by . Deputy Inspector General (IG),
. Assistant iG both Department of Army civilian

! The Qffice of the Inspector General at issue is Jocated at Fori Bragg, North Carolina and services ail
siements of the XVIH Airborne Corps locdted at Fort Fsragg as well as other Fort Bragy installation tenant
units,

" The Privacy Actof 1974, Title 5, USC, Secton 552&




employees of the FB OIG (heremafter complainants), disclosed that
k : | XVili Airborne Corps and Fort Bragg Primary |G,
abused his authortty and vzoiated Army Regulation (AR) 20-1, Inspector General
Activities and Procedures,” the regulation governing the executlon of IG functions
and duties, by arbitrarily and capriciously delaying, hindering, or failing to order
investigations info allegations filed against certain of his coileagues of sxmt&ar

rank.

The Department of the Army s review of the OSC referral rendered the
following five specific allegations:

ignored the requlrements of AR 20-

evidence of reprisal in the case of
The complainants assert that‘ SFC Clark’s |
: had refused to provide & a
Complete-the-Record Non-Commissioned Officer Evaluation Report (NCOER)
in retaliation for-her previous request for assistance from the FB OIG. The
ge that subseguently [ elayed unduly the
“Annual NCOER, so as to downgrade her duty position
nt evaluation of her performance. The compiamants allege
B assertion that the delay in issuance of her
“ordered the case

issuance of i
and the conc
that in response toll
Annual NCOER constituted continued reprisal,
closed to protect :

USEAllegation: “lignored the requirements of AR 20-
o the mvastlgatlon of whistleblower reprisal allegations after |
informed the FB OIG and ]

First Sergeant was
complaint to the FB OIG,

unit. The co
should have, di ;?-émerely to speak with
i “about the Whlstieb[ower Prote atute and the right of every

individual to register a complaint with an Inspector General.

OSE Allegatons. That
mvestugation into allegations tha
Battalion Commander, 51 Signal Battalion,® had physically assaulted

* Army Regulation {AR) 20-1, Inspector General Activities and Procedures, March 29, 2002 BRGIAL
paras. 1-4. Note that AR 20-1 was revised, effective July 19, 2006, and again effective February 1, 2007
Because the March 2002 version of the regulation was in effect throughout the period during which the
actions relevant to the allegatmns referred by OSC took place, all references to AR 20-1 in this report are to
the 2602 teration.

*1t is important to understand the structure of the X V11T Airborne Corps. The Corps is comprised of
Divisions. Each Division is generally made up of several Brigades. Each Brigade is comprised of four to
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‘with a subordinate non- commzés:oned officer (NCO), [
though a preliminary analysis of these allegations had revealed sufficient
evidence to warrant further i i The complainants aliege that it was

: s The complainants allege that the FB OiG’s prellm!nary
ana!ysrs of : complaints yielded sufficient evidence to warrant
igation of an allegation that the 35" Signal Brlgade Commander,

delayed mvestlga‘ung a report that'
: ommander, 327" Signal Battalion, had condoned his
trcmps consumption of alcohol, in violation of orders, while deployed to
Louisiana. The complainants allege that only reluctantly signed a
request for a Commander's Inquiry into the allegation, stating that he did not-
want to burden units while they were preparing for deployment.

CONDUCT OF THE INVESTIGATION

On December 6, 2008, the Army Office of General Counsel (OGC) |
forwarded ‘fh.e OSC reguest for investigation to The Inspector General {T1G) of
the Army [iabE3. This referral was appropriate because TIG heads the
Department of the Army inspector General Agency (DAIG), the orgamzation
charged with developing policy, doctrine and procedures for Army IGs.® Further,
Army Reguiation mandates reporting allegations of IG misconduct to TIG. &

On December 8, 2006, TIG referred the OSC allegations to the Office of
the inspector General (OIG), U S. Army Forces Command (FORSCOM) for
investigation [ABH]. On December 12, 2006, TIG appointed

six Battalions and each Battalion is comprised of Companies. Companies are generally comprised of four
or more platoons. The officer in charge of a Company is known as the Company Commnander. The
Company Commander is supported by the Company First Sergeant, the senior non-commissioned efficer in-
the Company., The Company Commander is subordinate to 2 Battalion Commander, whose chief non-
commissioned officer is designated the Battalion Command Sergoant Major. The next superior in the cham
of command is the Brigade Commander, whose chief non-commissioned officer is designated the Brigade
Command Sergeant Major. All are subordinate to the Division Commander, who is, in turn, subordinate to
the Corps Commander. For purposes of this investigation it is important {o note that both the “Dragon
Brigdde” and the 35% Signal Brigade were deemed to be “special brigades.” Because of their “special”
msssmns both brigades reported directly to the XVII Airborne Corps Commander.

® AR 20-1, para. 1-4 {720 A%E

S AR 20-1, para. 8- Bh‘




RSCOM IG, a the Off”cer (10) in this matter
{865 - appointedi’ o - Assistant FORSCOM |G,
to assist him. The referral of this case from TIG to the FORSCOM OIG was
appropriate. : the official on whose actions the investigation was to
focus, served as the Primary IG of the FB OIG, servicing the XVIil Airborne
Corps. The XVill Airborne Corps reported fo FORSCOM and FORSCOM
reported directly to Headquarters, Department of the Army (HQDA). Oversight of
the IG function followed these same reporting channels: the FB OIG reported o
its next higher headquarters, the FORSCOM O!G which in fumn reported durec;tiy

to TIG at HQDA.

By statute, an agency is afforded sixty days to complete the report
reguired by Title 5, USC, Section 1213. On January 18, 2007, OGC reqguested
that OSC grant an extension fo permit sufficient time for the FORSCOM 1G to.

Fabis]. On January 23, 2007 -
Chief, Disclosure Umt OSC, granted the request for extension until
March 30, 2007.

On January 30, 2007, the FORSCOM |G compieted its draft OSC report of.
investigation (ROI) into these matters and s_ubmitted the RO! to DAIG for review.

Upon review of the draft FORSCOM ROI, Army OGC requested
clarification and follow-up investigation by DAIG and the FORSCOM IG. Given
these challenges, on March 30, 2007, OGC requested a second extension of
time from OSC fiabisl. ranted the request on Aprit 2, 2007,
authorizing the Army a new suspense of May 30, 2007 to complete and forward
its report to OSC. Given the volume of evidence collected by the investigating
officers and the complexity of analysis required, on May 30, 2007, OGC
requested a third extension of time for DAIG and FORSCOM IG to complete the
investigation and to compile and review the report and submit it for approvai [{l:ah
E OSC granted an extension through July 30, 2007.

Subsequent requests by OGC for extensions of time 1o compile, revi
and finalize the report were granted by OSC through December 26, 2007 {&

1

GHilf]. On December 18, 2007, the DAIG Legal Advisor opined that the final
FORSCOM OIG RO into the OSC-referred allegations was legally sufficient.

frabEZ]. On December 18, 2007, TIG approved the final report and forwarded it
to OGC for final processing and submission to the Army leadership for review,

signature, and submission to OSC {fab i3]

SPECIAL PROCEDURES ATTENDING THIS INVESTIGATION

After due deliberation, and for the reasons set forth below,
DAIG/FORSCOM OIG opted not to employ standard |G investigative processes
in the conduct of this investigation. Ordinarily, 1Gs conduct inguiries and
investigations using particularized procedures set forth in AR 20-1. Of greatest




“import to the matter at hand, |G investigations afford complainants and witnesses
enhanced guarantees of confidentiality: AR 20-1 renders paramount the
safeguarding of a complainant’s or witness’s personal identity and the nature of -
his or her contact with, and statements to, the IG.” In contrast, the OSC statute,
Title 5, USC, Section 1213(e), requires broad dissemination of the OSC
investigative report within the federal government and to the complainants. And,
although Title 5, USC, Section 1213(h) preciudes OSC disclosure of -
complainants’ identities absent their consent, it is silent as to the d:sciosure of
withess tdentmes

To avoid conflict between the statutorily required distribution of 0SC
investigative reports and the confidentiality constraints governing 1IG-
investigations, DAIG/FORSCOM OIG opted not to empioy {G procedures in
conducting this investigation. Rather, the investigative requirements set forth in .
Title 5, USC, Section 1213 were viewed as independent authority to conduct the
investigation. The Uniform Code of Military Justice ( UCMJJ Articie 136(b)(4)
served to empower the appointed 10s to administer caths.® As appropriate,
DAIG/FORSCOM 0OIG drew on AR 15-8, Procedures for Investfgafmg Officers
and Boards of Officers, ® for additional guldance as to the conduct of the
investigation P

in addition, evidence-gathering for the OSC-directed investigation was

facilitated by the fact that previously, on May 21, 2008, one of the
OSC complainants, had filed sxmliar complaints with the Depariment of Defense

“Inspector General (DoDIG) Hotline™® 3l Because those complaints related
to an Army |G, they had been referred to th Department of the Army for
investigation. At DAIG’s direction,
FORSCOM IG had already undertaken to investigate the Hotline compiamts at
the time the OSC complaints were received and referred to them.'! Thus,

"n accordance with AR 20-1, para. 1-12, this emphasis on confidentialify is imtended to protect individual
privacy, maintain confidence in the 1G system, and minimize the risk of reprisal; it encourages voluntary
cooperation with 1G mvestlgat]ons and promotes a wﬂ]mgness 1o ask the 1G for help or to present a
complaint for resolution [ERIAHLT.
% "Ihe following person on active duty or performing inactive-duty training may administer aaths necessary
in the performance of their duties: . . . (4) All persons detailed to conduct an mvesuganon " Uniform
Code of Military Justice, Article. }36(b){4)

® AR 15-6 promulgates guidelines for Army administrative investigations. Army commands and
orgamizations frequently appoint investi “ating officers under provisions of AR 15-6 tc investigate al}
manner of allegations and concerns {1 '
' The DoDIG operates the Defense Hotlme Program to "encourage DoD personnel to report suspected
fraud, waste and mismanagement out fear of reprisal” (DoD Directive 7050.1, Defense Hotline
Program, January 4, 1999) fEabibae]. Upon receipt of a complaint, DoDIG assigns it to the appropriate
Department of Defense {DoD) component to conduct an inguiry, if warranted, and to report the results to
DoDIG in the form of = Hotime Completion Repors (DoD Instruction 7050.7, Defense Hotling Procedures,
December 14, 1998) [TA8TAS]
" Because of their familiarity wzth the DoDIG Hotline investigation, the appointiment of these same two
officers to investigate the OSC-referred aliegations was deemed an effective use of resources.
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| test!mony and other ev:dence gathered in the course of ongoing investigative

efforts responsive to [} i.DoDIG Hotline compilaint provided
significant mformafion reievant to 0OSC-referred allegations 1, 4, and 5 as set '
forth above.”® The completed report of investigation of
complaints has not been finally approved by the DoDIG, as required by
Department of Defense procedures. However, the preliminary findings as to the

- three Hotline allegations that overlap with OSC-referred ailega’aons ‘E 4, .and5
- are wholly consistent w:th this report. : :

in the context of mvestlgatmg bo‘rh the OSC referred and Hotline
allegations, the FORSCOM IG 10s interviewed numerous witnesses, to i
both OSC complainants. It is important to note that in his testimony to
2 - regarding the OSC-referred allegations, made reference to
issues that pertain only to his DoDIG Hotline comp , hot to the OSC-referred
allegations. also spoke to matters associated with neither the
QOSC-referred allegations nor his Hotline complaint. The instant report focuses
on the OSC-referred allegations. in certain circumstances, however, the report
references information relevant to other allegations, but only {o the extent such
reference may be required to understand the matters referred by OSC to the
Department of the Army. :

2 Several allegations compr:se the DoDIG Hotline complamt filed by
100621/DA1G Contrel Number DIH06-8198) e, the Hotline
allegation that condened time card fraud by inappropriately pf:rmmmg Fort Bragg Office of
the Inspector General (FB OIG) civilian employees-io take undocumented leave during military training
holidays {days on which military members were entitled fo a pass) was referred for criminal investigation
by the U.S. Army Criminal Investigation Command {USACIDC). The remaining Hotline aliegations were’
referred to The Inspector General (TIG), Department of the Army, and, as in the case of the OSC-referred
allegations, wers subsequendv forwarded to the U.S. Army Forces C,ammand (FORSCOM) Office of the
Inspector General i tigation. The Hotline allegations forwarded te the FORSCOM OQIG
include: (1) Thatt mproperly allowed two tem nt 1Gs in the FB OIG to serve
Jonger than 180-da hout approval from TIG); (2) That improperly failed to investigate
an allegation against a field grade officer, m;ng an alleged cover up [NOTE: This
allegation mirrors OSC-referred allegation 4]; (3) That properly delayed an 1G
investigation into ai]egatmns of wronndomg by f[NOTE Thls a]iegatwns MmITTors

ofthe Army Inspector Ge

assistance case involving .';[NOTE This allegation mirrors OSC-referred aliegatson 1

rve as a falr, impartial, and obfective fact finder concerning
nduct of the investigation of allegations of reprisal made b
“limproperly failed to comply with T Code of Federal Regulations , Section 2635.302(b),

‘ :an emplovee of his receiving less pay, in violation of
Doy 5500.7-R {Joint Ethies Retvu]atmn ) As of the date of the submission of this report to OSC, both the
USACIDC and the DAIG Hotline investigations have been completed and forwarded to DoDIG for
approval. To the extent those investigations overlap with the OSC-referred allegations, this report and the
Hotline reports are completely consistent.

“{(DoD Hotline Number

Ya_..




BACKGROUND - IG PROCEDURES AND THE ORGANIZATION AND
FUNCTIONS OF THE XVIll AIRBORNE CORPS AND THE FORT BRAGG-
OFFICE OF THE INSPECTOR GENERAL

G Procedures:

o

Army 1Gs serve as the commander's “eyes, ears " "voice," and

"conscience."™ In this capacity, 1Gs conduct tnspections inquiries, and
investigations, and provide assistance to individuals. DAIG provides technical
guidance to field O1Gs. Proper execution of IG duties and responsibilities
reguires an IG to maintain his or her independence. Accordingly, 1Gs are never
. part of the “chain of command.” Rather, IGs traditionally serve on the “personal

staff” reporting to the general officer in command of the field units the IG

services. This “personal staff”’ designation ensures 1G independence while

guaranteeing the |G direct access to the senior unit commander on any matter or’

issue,

AR 20-1 outlines a systematic fact-finding approach, the Inspector
General Action Process (IGAP), for receiving and resolving allegations from
complainants.’ Step 1 of the IGAP is to receive and appropriately process a
comptlaint or request for assistance. Each complainant is requested to complete
Department of the Army (DA) Form 1558 {Inspector General Action Request)
(IGAR) to- document the complainant’s presentation of a request for assistance {o
the OIG. Step 2 encompasses the conduct of a "preliminary analysis" (PA) (also
known as a “preliminary inquiry” (P]) or an “IG preliminary analysis” (1GPA)).**
During the PA/PI/IGPA phase, the assigned |G analyzes the information
presented by the complainant to determine whether it indicates a systemic issue,
an allegation of impropriety, a request for help, or a combination of these, and
determines whether the OIG can provide the assistance the complainant seeks.
The PA process may take a few moments, hours or days, but is designed to
clarify matters of concern, identify issues, formulate allegations, and facilitate
deveiopment of a plan of action.

Based on the information set forth in the IGAR and further developed in
. the course of the PA/PI/IGPA, an IG may address matters presented by a
complainant in one of four ways.”® The IG may:

¥ AR 20-1, para. i-
" AR 20-1, Ch. 4 :
¥ The preilmmary analyszs is referred to in IG regulations and parlance as a “preliminary analysis” (PA),
“preliminary inquiry” (PI}, or an “Inspector General Preliminary Analysis” (IGPA}. The terms are

generai]y interchangeable.

' Depending on the issues presented, a single allegation may raise more than one issue, each of which may

be addressed under a different course of action.




(1) Conduct an 1G investigation or investigative inquiry. An investigation
is appropriate when the complainant alleges wrongdoing by a specific individual.
An investigation must be formally authorized by the organization’s Prumﬂry 1Gor
by the written durec%we of the generai officer to whom the IG reporis

_ (2) Conduct an IG asastance inguiry. An G ass:stance ingquiry addrésses'
. a request for help, mformat:on or other like issues, but does not address specific

allegations of wrongdoing;’

(3) Refer complaints and requests for assistance to another agency or an
appropriate Army leader, commander, or management official for appropriate
action. Referral is appropriate when the PA/PI/IGPA réveals that the allegation is
of a nature that, if substantiated, would constltute criminal conduct or likely resuit
in adverse action against the subject;”® o

(4) ¥a comp[amant’s matters indicate a systemic issue or problem the G
may mzttate an mspect;on

Additionaily, one specific duty of an Army |G is to investigate allegations of '_ .

violations of the Military Whistleblower Statute, promulgated at Title 10, USC,
Section 1034. Department of Defense (DoD) Directive 7050.6, Military
Whistleblower Protection, dated June 23, 2000, ITab%A‘éS‘. implements the
Military Whistleblower Statute for the DoD and requires the 1Gs of the Military
Depa{tments to rec:esve report, and investigate allegations of whistleblower
reprtsal : : :

AR 20-1 and The Assistance and Investigations Guide published by the
U.S. Army Inspector General School,® provide that if, upon presentation, a
soldier makes a reprisal allegation that appears to meet the criteria outlined in

the Military Whistleblower Statute, “the 1G who receives the allegation will contact

‘" AR 20-1, Ch. 8 [FFabiieh
" AR 20-1, Ch. 7 14D
¥ AR 20-1, para. §-35(1) ]
" AR 20-1, Ch. 6 FEabTas.
! Note that a new version of DoD Directive 7050.6 was published on July 23, 2007. Afl references in'the

Instant report to the Directive are to the June 2000 iteration ‘m%m:sﬁ Showever, as it was the edition in

effect at the time of the behaviors underiying the allegations set forth in the OSC referral.
2 See generally DoDD 7050.6, para. 5.3 [ia
* The Assistance and Investigations Guide, U.S, Army Inspector General School, June 2004 |

Section 11-1. The Guide is a handbook published by the United States Army Inspector General Schaol
Department of the Army Inspector General Agency Training Division, and distributed to all Army 1Gs.
The Guide amplifies the poticies and procedures set forth in AR 20- 1 Note that The 4ssistance and
Investigations Guide was revised in and reissued in January 2006 BEBRATH]. With one exception, the June
2004 edmon of The Guide was in effect throughout the period durmg wh;ch the actions relevant to the
jons referred by OSC took place. As to the February 2606 whistleblower complaint filed by

-7 regarding the delay in issuing her Annual Non-Commissioned Officer Evaluation Report
(NCOER), the January 2006 iteration of The Guide was in effect.
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- the Whistleblower Investigation and Oversight Branch (WIOB), DAIG—
Assistance Division, promptly by telephone (within 2 days) for specific
instructions regarding how to proceed.” If, as a result of coordination with the
WIOB, DAIG—Assistance Division, it is determined that the soldier’s allegations
appear to meet the definition of whistieblower reprisal, the WIOB will direct the I1G
in receipt of the complaint to forward an “advisement letter,” formally '
documenting the whistleblower allegation, either to the receiving office's superior
OIG or to the WEOB DAIGwASSlstance Division, for the conduct of F’A/PI!IGPA

 The PA/PI!!GPA will determine whether the complamt faCIaily mests the
criteria for whistieblower coverage under applicable law and regulations. If, at
initial intake, or during the PA/PI/IGPA, it is determined that a soldier's -
allegations do not meet the criteria for whistleblower reprisal, the OIG that
received the allegation will be instructed to forward a “declination memorandum”
explaining the rationale underlying that determination via [G channels to WIOB,
DAIG—Assistance Division, for further review and reporting to DoDIG, the final
authority in all cases involving allegations of whistleblower reprisal.?® if the
PA/PINGPA reveals that the complaint meets the criteria for reprisal, a formal
investigation is initiated. In most cases, the formal investigation is conducted by
either DAIG or the OIG superior to the OIG that received the allegation. In some
cases, with DAIG approval, the 1G office that received the initial complaint may
be directed to conduct the investigation. On completion, the results of the
_investigation must be forwarded through IG channels to DAIG and DoDIG for
final approval.®® Officials identified by the IG as having engaged in reprisal are
termed "Responsible Management Officials” (RMOs).

‘The DoDIG assesses etther the "declination” or the results of the formal
whistleblower investigation, as applicable in a given case, and returns its final
-determination as to the sufficiency of the findings to DAIG. In turn, the DAIG
informs the complainant of the final determination in the case.

Organization of the XVIEI Airborne Corps and the Fort Bragg Office of the
Inspector General (FB OIG):

"From 2002 to 2003, portions of the XVHI Airborne Corps deployed to
Afghanistan. the Primary IG, together with certain other personnel
of the FB OIG, deployed with-the Corps.to provide |G services in-theater and
remained in Afghanistan from May 2002 to May 2003. In January 2005, portions
of XV Airborne Corps again deployed for what was projected to be a year-long

% AR 20-1, para. 8-9¢(2) i . The Assistance and Jnvesnganons Guide, June 2004, para. 2 EEalas
I, further clartfies that such contact is to be initiated within 2 working days. The recent update to AR 20-1
dated February 1, 2007, is consistent with the “2 working day” standard established by the June 2004
version of 77 he_Assistance and Investigations Guide.

* DoDD 7050.6, para, 5.1.3 [0 :

¥ DoDD 7050.6, para. 5.1.5




tour of duty in Irag. Once again, from January 24, 2005 through on or around
January 21, 2008, . “deployed to iraq with an element of the FB OIG
to support the XVHI Atrbome Corps. During both o deployments,
Department of Army civilians, soldiers not selected for deployment, and *
mobilized reservists continued FB OIG operations stateside at Fort Bragg, North
Carolina. 15 . an activated Individual Mobilization Augmentee
(IMA),Z served as the Primary FB I1G dunng the period of|
2006 deployment to h"aq

Y

It was dunng
January 21, 20086 return to Fort Bragg, North Carolina, that most of the events at
. issue in the O38C-referred aliegataens ocecurred. _

Army IG {:;fF ices are genera}}y divided mto three operat;onat disciplines;
Investigations,?® Assistance,?® and Inspections,® reflecting the function for which
each section is responsible. Several of the OSC-referred allegations at issue-
appear to involve debate as to which section in the FB OIG should have been-
tasked o handle a certain case. The listing below documents the general
structure and the of the XVIii Airborne Corps and FB OIG in the 2005-2006
period and the duty positions of key O1G witnesses to the events underlymg the
OSC-referred aIEegatlons :

B 0IG—2005-2008:

Primary IG

Individual Mobilization Augmentee (IMA)

Assistance and Investigations Division
Deputy IG, G513

Assrstance | . fnvestigaffons
- Chief, G812 A

- Chief, G812
< Assistant 1G, G511

¥ Individual Mobilization Augmentees (FMAs) are reserve component soldiers who are assigned to a
particular duty position in the Active Army. In the context of performing his reserve duty, the IMA trains
to perform the duties of the Active Army position. When the Active Army soldier who holds the position
is designated for depioyment, the IMA is mobilized to serve m the position during that deployment with a
view to ensuring continuity of operations in the rear.

¥ AR 20-1, Ch. 8 fifiab#iziy. The investigation function encompasses the investigation of allegations of
m;sconduct to include military reprisal allegations, and, as appropriate, to monitor the referral of, and
subsequent action on, these allegations.

* AR 20-1, Ch. 7 {12813, The assistance function generally focuses on rendering assistance to
individual comp!am i ’

* AR 20-1,Ch. 6
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Inspecti

‘SUMMARY OF EVIDENCE AND INVESTIGATIVE FINDINGS

The evidence and investigative findings applicable to each altega’cbn
_referred by OSC are summarized below.

Bseiniie

Afleqa‘aon That: - ignored the requirements of AR 20 1asit
related to the investigation of whlstleblowar repnisal allegations a
substantial and preponderant evidence of reprisal in the cas
The complainants assert that
. had refused to provide
Complete-the-Record Non Commlss;oned Ofiicer Evaluation Report (NCOER)
in retaliation for her previous reguest for ass:stance fromthe FB OIG. The
compiamaﬂts further allege that subsequenﬂy{ “delayed unduly the

4 Annual NCOER, so as to downgrade her duty position
and the concomitant evaluation of her performance. The cumplalnants allege
that in response o[~ =
Annual NCOER
closed to protect

allegation is unsubstantiated. 8 1
governing NCOERs in determmmg that i ._?f,was not authorized a
Complete-the-Record NCOER because she had already received a
NCOER for service in essentially the same duty position. Even had’ E
been authorized a Complete-the-Record NCOER under terms of the regulation
the regulation also reserves to the rating chain the option o issue such an
NCOER. Accordingly, n plete-the Record NCOER was mandated. That
the decision not o issue - a Complete-the-Record NCOER did not
constitute whistleblower reprisa was affirmed by the DAIG and d by the
DoD!G both oﬁ‘sces determmed that further investigation of | _

appropriateiy directed! " subsequen’t
comp!amt about her Annual NCOER The 2005 Annual NCOER credited =
" with performing essentially the same duties as had her 2004 NCOER; she
re—c ved the same exitremely high marks on both NCOERs. The delay in issuing
: Annual evaluation did not constitute either an “unfavorable
personnel action” or the "withholding of a favorable personnel action.” Given that
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criteria for whistieblower reprtsal there was no requiremen
inform DAIG of the matter. | S
complaint in no way preciuded addressmg the matter as
“complaint were new evidence to be developed, however.

Relevant' Authorities; |

(1) DoD Directive 7050.8, Military Whistleblower Protection, provides: that.
the DoDIG is the final appmvmg authority for cases involving ai}egatmﬂs of
whistieblower reprisal fil _ :

(2) AR 20-1, Inspectfor General Activities and Procedures, dated March
29, 2002 [FABASE, paragraph 8-9¢(2), states that if “a soldier makes a reprisal
allegation that appears to meet the criteria (emphasis added) outlined in Tiﬂe
10, USC, Section 1034 (the Military Whistleblower Statute) 3 AB
receives the allegation will contact DAIG—Assistance Division promptfy by
te[ephone (thhm 2 days) for specific mstructtons on how fo proceed §

(3) The Assistance and lnvestzgaﬂons Guide, June 2004 |
Section.11-1, paragraph 2, states "[i}f, upon presentation, a soldier makes a
reprisal a-ﬂegation that appears to meet the criteria (emphasw, added) outlined
in 10 USC 1034, the 1G who receives the allegation will contact the -
Whistieblower Investigation and Oversight Branch (WIOB), DAIG—Assistance
Division, promptly by telephaone {within 2 working days) for specific instructions
regarding how to proceed.”" The Guide provides that the field 1G should be
prepared to respond to the following specific questzons

» What protected communications (PCS) does the soldler claim he/she
made? : : -

s« To whom were they made?

¢ When were they made?

e  What matters were addressed in the PC (i.e., gross mismanagement,
waste, public safety, abuse, etc.)?

= What were the unfavorable personne! actions alleged by the soldier?

=  Who were the responsible Army officials alleged by the soldier to have
taken or threatened the personnel action?

+ When were the personnel actions against the soldier taken or
threatened?

» ‘When did the soldier first become aware of the personnel actlons’?

The Guide, Section 11-1, paragraph 5, further provides that the “[ilf, as a result of
the coordination with WIOB, DAIG—Assisiance Division, it is determined that the
soldier's allegations appear {o meet the criteria for coverage under the
[whistleblower] law, then the I1G receiving the complaint will be directed by the
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WIOB to forward the case to either therr MACOM (Major Command) IG or to
WIOB for . preliminary analyms

The Gwcfe goes on {o state that the PA/PI/IGPA will determine whether the
complaint meets the criteria for coverage under the Military Whistleblower Statute
and whether a formal investigation is warranted. If it is determined during
PA/PI/IGPA that the soldier's allegations do not appear to meet the criteria, the
MACOM IG will forward the case via IG channels to WIOB, DAIG—Assistance
Division, for further review and reporting to 1G, DoD. If the PA determines that .
the soldier’'s allegations meet the criteria, then the MACOM 1G will coordinate
with WIOB, DAIG—Assistance Division, to determine which whistleblower '
rnvestlgatlon strategy to use and then proceed with that strategy BELL

(4) The Assistance and investfgaz‘rons Guide, January 2006 [
Section 11-1, paragraph 2, states "[ilf, upon presentation, a soldier m

reprisal a!iegat-ion that appears to meet the criteria (emphasis added) outlined -

in 10 USC 1034, the |G who receives the allegation will contact the
Whistleblower Investigation and Oversight Branch (WIOB), DAIG—Assistance
Division, within two working days using the Whistieblower Advisement (below)."
The “Whistlebiower Advisement” analysis set forth in the 2008 version of The

Guide is comprised of essentlaily the same list of questlons set forth in the- 2004

edition:

e What protected communications (PCs) does the soldrer cialm he/she
- made or prepared?
¢ To whom were they made?
»  When were they made?
» What matters were addressed in the PC (i.e. gross mismanagement,
waste, public safety, abuse, eic.)?

» What were the unfavorable personnel actions alleged by the soldier?
¢ Who were the responsible management officials (RMOs) alleged by

~ the soldier to have taken or threatened the personnel action? :
= When were the personnel actions against the soldier taken or threaiened?
+» When did the soldier first become aware of these personnel actions?

. The 2006 iteration of The Guide at Section 11-1, paragraph 3, goes on to provide
that the upon receipt of the “whistieblower advisement” and complaint document,
WIOB . . . will refer the case to the appropriate |G for Preliminary Inquiry (P1) 10
determme whether the allegation meets the criteria for whistleblower reprisal.
Paragraph 4 of this same section of The Guide states that "[a] Pl will address the
guestions of whether a PC was made or prepared and if unfavorabie personnel
action was taken or threatened, if a favorable personnel action was withheld or
threatened fo be withheld . . .. A Pl can result only in a recommendation that the
case be declined or that more investigation is required. A deciination would be
indicated if there was no PC or no unfavorable personnel action. . .. If the
evidence indicates there was a PC and there was unfavorable personnel action
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then you must conduct an. rnqu:ry or :nvastrgatson wWIOB wril maintain
_ oversrght of all Whrstiebiewer cases.’

{5} AR”§23 -205, Noncommissioned Offrcer Evaluatron Repon‘/ng System _
15 May 2002 [:abA08 ]31 prescribes the policies and procedures for the
Noncommissioned Officer Evaluation Repomng System :

(a) AR 623 2{35 Chapter 3, Sectron v, provrdes that only evaluation
reports authorized by the regulatron will be submitted. _

(b) AR 623-205, paragraph 3-29a provides that an Annuaf report will
be subma’rteci 12 months after the endmg mnnth of the last report

_ (c) AR 8623-205, paragraph 3 33 provides as follows with regard to the
issuance of a Complete-the-ﬂacord NCOER: .

3-33. Complete-the-Record Report

a. At the option of the rater (emphasis added), a Complete-the-Record
Report may be submitted on an NCO who is about to be considered by a
DA centralized board for promotion, schooE or CSM selection, provided
the following conditions are met

(1) The rated NCO must be in the zane of consideration for a
centralized promotion board .

(2) The rated NCO must have been under the same rater for at least
90 rated days as of the ending month established in the message
announcing the zones of consideration.

(3) The rated NCO must not (emphasis added) have received a
previous report for the current duty position {emphasis added)

b. Complete-the-Record reports are optional. Therefore, the absence of
such a report from the Official Military Personnel File at the time of the
board’s review will not be a basis to request standby reconsideration
uniess the absence is due to administrative error or delay in the
processing at the U.S. Army Enlisted Recerds and Evaluation Center.

(d) AR 623-205, paragraphs 1-4b(1)(j) and 3-36h, addresses the
timely submission of NCOERs, mandating that the issuing command will forward

* Note that AR 623-205 was superseded by AR 623-3, Evaluation Reporting System, dated June 15, 2006,
That regulatior: was again revised effective August 10, 2007, All references in the instant report to this
regulation are ta the 15 May 2002 version of A 3-205, however, as it was the regulation applicable to
the adjudication of SFC Clark’s complaints [3a%:A:91




originals bf alf completed reports by first-class mail in sufficient time to reach the
U.S. Army Enlisted Records and Evaluation Center not later than 60 days after
the endmg month of the report

~Evidence:

The evidence indicates that four inspector General case fsies were opened
to address allegations made by ) Case Number FZ 06-0007* {Tab

(2) Case Number FJ 06- 010733

Regarding

and made two aiiegatlons Of reprisal. First, [ i

~ her Brigade Commander,*® had reprised agamst her for a prior protected
communication with the 1G in July 2005% by declining to provide her with a ,
Complete-the-Record® NCOER for consideration by a Department of the Army
centralized promotlon board convened to consu:ier her, among others, for
promotion tof “asserted that the Complete-
the-Record NCOER

11, She further stated thatshe
bout her eligibility for promotion to

2 Case Number FZ-06-0007, opened on October 14, 2005, closed October 17, 2005 §
* Case Number FJ 06-0107, opened on December 16, 2005, closed January 5, 2006
* Case Number FJ 06-0153, opened on January 13, 2006, closed January 20, 2006
5 Case Number FJ 06-0218, opened on February 2, 2006, closed Febryary 22, 2004 v-
¢ Throughout the exhibits, the Brigade to which as assigned, the X VI ‘Airbome Corps
Headquarters Brigade, is often referred to as the Dragon Brigade," no doubt because of the dragon on the
u it's ion patch.
uly 2005 communication with the FB OIG was presiimed 1o be a“protected
commumcatmn by the members of the FB OIG who worked her subsequent whistieblower reprisal
complaings and by the M OIG investigating officers (30s) who investigated the OSC-re
allegations relating t imilarly, for purposes of this report, it is presumned tha
engaged in a protected communication in Joly 2005, Th d reflects that on July 26, 2005,
had sought assistance from the FB OIG, alleging that the commander of the
“provisional” rear detachment of the “Draﬂon Brigade” that operated stateside at Fort Bragg, North
Carclina, while the main body of the “Dragon Brigade” was deploved to Irag under the command of | |
was attempting improperly to mﬂuence the results of a Repert of Survey, an investigation to
assess liability for missing government property, that had been initiated against her, in her role as the
manager of the Brigade Property Book. w+had directed further investigation
into the circumstances surrounding the missing property even though the legal oflic
of Survey findings against her to-be legally insufficient. The FB QIG investigated |
and found tiat the unit had employed improper property purchasing and accountabi 3
Z3] On August 12, 2005, the FB OIG advised ~ithat its inguiry had been conciuded, resulting in
recommendations to the cham of command t ce appropriate action to cotrect the issues she had brought
to light. The FB (1G further advisediZl" szoas of its finding that she had been afforded appropriate due
process rights throughout the Re;;ort process, and noted that the review and appeal process had
not yet been brought to con .
" AR 623-205, para, 3-33 [
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- NCOER and tha’cnoone had apprssed her of any problems in meetmg the shor‘t

and the need to submit the Complete-the-Record NCOER and other
g%cuments for the promo&on board’ s_c_onsuderatron by September 15 2005 {r’i’ab

1

According to |
the Com iete_—th-e-Record NCOER

directed her to prepare
did so and submitted her draft to-

rater,”[

review and s;gnature by
dest n_ated reviewer’ fe

assecnated wzth processing the omplete—t
asserted to the FB OIG that her senior rater, 7 " had aliowed the .
sit unaddressed, on his desk, until on or about September 1
asked that one correction be made to the report.
mcorporated the correction.

e%ec’(rop'cali

headquarters. old the FB OIG that she had adwsed the rating chairi
of the time constraints for completing and submitting the Complete-the-Record

had been in retaliation for her earlier protected communication to the FB OIG in

July 2005.

1t is important to d:stmnmsh betwee ‘
detachment of the © " (who was involved in the matters raised by 1
Allegation 1) and 2 .commander of the 35" Signal Bri gade (whois referenced in the
aliegamons made b and the aflegation regarding. OSC Aliegations 3, 4, and 3},

* A “provisiona rear détachment” unit is 2 “temporary” unit created when the main body of a pcrmanenﬂy
constituted unit, in this case the “Dragon Brigade” deploys. A provisional unit is comprised of the soldiers,
civilians, and mobilized reservists who do not depioy, but remain at home station to continue the exescution. -
of the unit’s mission in the absence of the main body 2nd to provide requisite home station support and
liaison, from afar, to the deployed main body. When the main body of the unit redeploys and returns to
home station, the provisional rear detachment and the main body are reintegrated into a single unit.

I The evaluation chain for a non-commissioned officer (NCO) is comprised of the “rater,” who is usually
the NCO’s direct supervisor; the “senior rater,” the second-level supervisor; and the “reviewer,” a
supervisor in the chain of command above the “rater” and “senior rater.”
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in time for cons:dera‘uon by the board consaderm

further alleged that her protected communication of July 2005
had also served as the basis moval from a mission-related temporary
duty (TDY) trip*? 2]

Because ‘complaint appeared at first biush to meet the criteria
for reprisal established by the Military Whistleblower Statute, the FB OIG initiated
contact with the FORSCOM OIG (the Major Command IG d:recﬂy superior to the
FB OIG) and with the WIOB, DAlG-M—ASSIStanCB Division.”. After engaging in the
consultation requlred Dby AR 20 1 11 and The Assistance and

; rsuant to guidance from the DAIG
: éthe FB Ass:stani IG assrgned fo

d the

dicated that the command'’s fanture to
prowde \with a Complete-the Record NCOER was not an -
unfavorable personnel action® for purposes of the Military Whistleblower Statute
because: (1) under the criteria set forth in the regulation governing NCOERSs,

as not eligible to receive a Complete-the-Record NCOER because
she had already been rated in essentially the same duty position on her previous
NCOER (with an end date of November 11, 2004) wh h NCOER had been filed
for promot;on to

= (=i 5 and (2)
even had{ een eligible for a p he- Record NCOER (which,
under terms of the reguiaiaon she was not), the issuance of such an eva[uation

was informed on September 6, 2005 that she would wavel as part of a team t assist m‘
addressmg equipment issues associated with another unit’s preparation for deployment. _
subsequentiy advised on September 9, 2003, that she was not needed as part of the assessment team and
would not be making the trip.

* According to Case Number FZ 06~ 0907 i
made her complaint to the FB OIG on Thursday, September 13, 2005, and the FB OIG reviewed the
complaint and advised DAIJG of the potential whistleblower reprisal allegation on Tuesday, Septenber 20,
2005. Accordingly, it appears that the FB O1G exceeded the “two working duy” standard for notifying
DAIG by one day.

* 1t wouid also appear that under the same ratzonaie the failure to issue the Com p]ete—rhe—Recnrd
]\COER did not constitute the wnhho]dm of a favorable personne action.

case note entry pertaining to case number FZ 06-0007

1 and dated September 27, 2005, indicated that the FB
i % at Human Resources Command that “a complete the
t the job tities, “Brigade Property Book N “Brigade 5-4
2004 Annual NCOER and proposed by
. were essentially the same duty position. It was also noted that the job
descnptmns which were outlined on the Comniplete-the-Record NCOER and on the prior Annual
NCOER, were almost identical, word-fo rd, and that “therefore a complete the record report would not
_'jratmg her for her current position,” '
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authored the "declination memorandum" that was signed

: the mobilized reservist serving as the Primary IG at Fort
Bragg during - deployment, and forwarded the declination to the
FORSCOM OIG. The FORSCOM iIG received the "declination memorandum” on
October 14, 2005 and forwarded it to DAIG. On January 20, 20086,
advised DoDEG of its concurrence in FB OEG's determination 't'ha f

i EHE e ase bt ‘&f’ﬁ'&’fﬂg On February 28, 20086 th D
concurred in the determination that further investigatio
whlstlebbwer aliegatlon was not warranted [aBE-

E il @ n & |

that both the DAEG and DoDIG had conciuded that neither the failure to proc:ess
her Complete-the-Record NCOER nor her removal from.a TDY assagnment
constituted an unfavorable personnel acﬂon fcr purposes of the Mnhta '

econd and third case files, Numbe
S B 25
3]: While the FB OIG “deciination memorandum related t
istleblower reprisal was bemg processed through the DAIG

“January 13, 2006, :
regarding non-receipt of her Annual NCOER (as 1stmgu:shed from her :
Complete-the-Record NCOER).* The Annual NCOER was to cover the penod |

from December 2004 through and mciudmg November 2005

Evaluation Center no later than 60 days after the end:nq month of the report.*®
Accordingly, the command was required to ensure that'

6 See AR 623-205, pare. 3-33b A0 R20]. Although there is some disagreement on this issue, in the
course of processing the instant investigation into the OSC-referred allegations, DAIG conferred with the
UL.S. Army Human Resources Command, the proponent of AR 623-205. The Human Resources Command
attomey opined thar any member of the rated NCO’s rating chain is vested with discretion o issue or not to
issue 2 Complete-the-Record NCOER [32BiR763.

%7 An Annual NCOER is prepared 12 morths after the Jast issued NCOER.

AR 623 203, paras. 1-456(1)j and 3-36/ [Ta0A00).
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NCOER arrived at the Enlisted Records a
end of January 2006. Given the nature of
{who specialized primarily in Assistance ca
epr:sa! actions) was as&gned

5, zdde
second case

5n0t1f|ed

RS

co tacted the FB OIG again by telephone on January 13, 2006

and advised that she had not yet received the signed copy of her

Annual NCOER. | ‘' “again contacted the FB OIG element deployed

to Irag and was advised that the Brigade Command Sergeant Major (CSMy would

h corgnpieted Annual NCOER from lraq to Fort Bragg f
3

.a Fort Bragg 1G deployed with "

by voice message of the *
reso!uhon of her compiaant and had closed thts third case on January 20,2006

‘ ‘contacted the FB OIG again by te%ephone on
he sttil had not received her Annual NCOER
: as it was at the time of this
complaint that ~first asserted that the deiay in processing her Annual
NCOER was a “continuation of a reprisal she had alleged earlier,” which case
was at the time still awaiting final DoDIG review and approval of the "declination
memo.™ Continuing his prior efforts to assist *in resolving the issues
associated with her Annual NCOER again undertook fo :
investigate and found that the delay in compieting Annua! NCOER
was attributable to changes requested by the Brigade Commander

rear detachmcnt
* See discussion of

;ﬁrst complamt, documented in case number FZ 06-0007, discussed above
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LA

in the recitation of _duty position, and fo the Bngade s focus on the
redeployment of the unit from f{ég‘@ and its reconstitutnon at Fort Bragg, North

with the late Annual NCOER dld not appe
military whistleblower reprisal because failure to comply with the reguiatory
timeline was not an adverse personnel action that triggered whistleblower
protections and that the delay in processzng the NCOER had not adversety
affected 1EaseFilen

iemo;
that he had notified’

aiiegattons did not constitute repnsal
o the FORSCOM 10s mves’ngatlng the
OSC referred aliegations that his review of
caused him to recommend to his supervisor,
mvesttgated for rendenng a fate NCOER in Vtoiatlon of the timeliness

? rows;onal rear detachment commander rega
- had served as the “senior rater” for both

resuited from
draft of the Annual
Annual N
Battalion

: . The completed
s perform:ng in the provisional
glieved appropriate), not as the
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~whistieblower reprisal [anG

Bri 1ade: S-4 as initially proposed by
5J S

“declination memor ._ first complaint
‘(finding that the Brigade’s failure to render | Compiete-the-Record
NCOER did not meet the crl‘{ena for whlstiebiower repmzsa!) ;
: B, ifinal 2{)05 Annual
NCOER-——NCOIC of the Provisional Battalion S-4—differed from that listed on
her Annual NCOER for November 2004—Bragade Property Book NCOIC

Acoordlng!y, it appears that]" ‘ : onciuded
that in September 2005, when was contem lati g the issuance of a
omplete-the-Record NCOER in anticipation of promot;on board,

“had NOT previously received an NCOE! ice in the same duty
position that was to be the subject of t Cc !ete-the Record NCOER. They
seem further to have concluded that ! “had thus NOT been barred by

Army Regulataon from receiving a Complete-the-Record NCOER. In li

d

éonstatuted an unfav |

8

The evidence of record in the FORSCOM OIG investigation of the OSC-
referred ailegat s reveals to.the contrary, however. The duty position title and
3 = ‘November 2004 Annual NCOER and proposed by
for citation. in her September 2005 Compiete—the Record NCOER
Brigade

And, althoughrthe'duty posmon titles
cited in the final 2004 and 2005 Annual NCOERSs were different, the specific
duties enumerated in both NCOERs were, for all relevant purposes, essentially

- the same.®*

ional upit comprising the rear
‘did not deploy with the main

M is unconlroveﬂcd that'“ '-'jj ‘was at all times assigned to th
detachment of the Dragon Brigade serving stateside at Fort Bragg
contmwem of the Dragon Brigade to Irag. See also supra notes 4
% For example, both 2004 and 2005 Annual NCOERs described -ias performing duties related to
property book management; both cite to her “accountability of over 9,900 pieces of equipment valued in
excess of 50 million doilars through the use of the Property Book Unit Supply Enhanced Systerm”; both
credit her with “supportfing] the 18 hour, no notice worldwide deployment requirement of XVIII Abn
Corps Headquarters” and serving as the “principal advisor te the Brigade staff and subordinate units on
logistics matters.” The only differences between the duty descriptions appear to be that the duty position

2]




~ between them tha

Regardless, " ppear to have decnded'

first aﬂegat;on regardmg the Complete—the-

- investigating whistieb wer
istl onwer compiamt

reprisal claims é.h!d had worked !
her Complete-the-Record NCOER). |
the next day to discuss the issues further.

days

on February 17, 20086,
Complete-the-Record
chain of com
revigited, ¢

~that he could be percelved as mlshandimg -
November 2005 Annual NCOER and that delay in issuing the NCOER cc couid

fixed tﬁrough actiont on the part of the Assistance section. Finally,

_state of upset, Assistance
o advise her that there was no
reprisal as to the late Annual NCOER because "it didn't negatively affect her

career in any way whatsoever” im

“MFR asserts that given

Somlife st i petoh o4

“directed that the case be

closed.

titles and that the 2004 NCOER references her supervision of four subordinate NCOs; the 2005 Annual
NCOER cites to her supervision of six such suberdinates.
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:was not present at e_;ther of the February 2008 meetings
; e . but he subsequentiy testified to the

g allegation of WhlsﬂebFO\;ver Repnsal would be
cliosed as an Assistance case and would not be hand{ed a}s a Whtstlebiower__and

o hadm"pressed e
- com iamts but that

| s
further concluded in his sworn statement that “the facts warranted a declination _
of the 2 Feb 06 aliegation for Whistieblower Reprisal (annual change of rater
NCOER) and further review of thg _im ' of lstieblower Reprisal

- prowded testimony to on August ‘10 2008
mony was franscribed and,_summagﬂzed inFB OIG MFR date

no unfavorable personnel action.
regardiess there remained a requ;rement o report the mere whrsﬂebiower

further explained his August 10, 2006 testimony in a handwr;tien statement dated
December 20, 2006 J. Note that AR 20-1 authorizes 1Gs to document the testimony of a witness
using either a verba scnpr of an interview or by summarizing the witness's testimony in an MFR.
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_ is belief that the FB OlG’s findings regarding’ ‘complaint as’
to her Annual NCOER calied into guestion the “no reprisal” decision on- her first .
-whastleblower compiamt reldting to her Complete-the- Record NCOER HiabEs -

g first reprisal complaint
705 (regardnyg her Complete-the Record NCOER) and that he

text of a February 20

ﬁ;rr

stated that at this meeting,
the case, but rather cleariy

In-his testrmony to the FGRSCOM !Os
perceptions that while he had been depioyed in frag from January 2005 through

: - during this period either to
forward cases to lraq where 'theg would be worked or to work the case himself
from Fort Bragg [Fabie2 04 jil a1,

a Brigade- leve{ 3-4, even thfaugh the Brigade headgquarters was deployed to iraq
whlie she had remamed stateside as part of the significantly smaller provisional

“wiews reflect a m:sapphcatmn of Army Regulation 20-1. That regulation requires

contact with DALG only when “a soldier makes a reprisal allegation that appears to meet the criteria

(emphasw added} outhnad in Title 10, USC, Section 1034 (the Milstary Whistleblower Statate).” See AR
AT Thist 'same requirement is mirrored in both the June 2004 | & and -

January 2006 A= 71 editions of Thce Assistance and Investigations Guide. Because:

complaint did no ppsar te meet the eriteria of the Military Whistleblower Stafute, even nder the terms of

analysis, there was no requirement to notify DAIG.

i 24
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conuucxmg an initial | mquiry as to the status of this NCOER, he had been advised
that the NCOER was not yet due and that the command was trying to ascertain
uties and resp”onszb:l[t:es for the period covered by the evaluation.
recalled sendl}\g a message back to the stateside FB OIG ad\nsmg
that the NCOER should be held for action until the Brigade redeployed to the
United States, as it was scheduied o do in short order. distinctly
recalled advising the FB OFG to inform the Brigade that this issue was lmportant
however, and that failure to deal with it properly could yleid adverse
; ~testified that he

that in late February 2006, hle observed o
h dwritten complasnt

“|either were either not working the - case as they
, Of were purposefuily delaying the case to trigger an allegation {regarding
the late submi ission _of her A ER) against the Dragon Brigade

Investigations. i' ifi e rep[aed that this was

not his case because it was not a whasﬂeblower matter and that the FORSCOM
ad agre@d with ! HE ton m this regard. Accordingly,

lelected to retaﬁn the case Wlth o “in the Assistance

- asserted in testimony that he viewed the situation

v to avoid executing the necessary paperwork and

jsgs,ls'tance section’s slow processmg of the case by

section. Further
as an attempt by
to divert attention from
turning the matter into
was, it was a shambies . .

deserved and nothlng more.
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the OSC referred allegations that during the period at issue he had been serving
as an IG on active duty in lrag with He recalled that while
deployed in fate 2005, h contacted by the FB OIG ar
2005 Annual NCOER. I
Brigade leadership, also deploy
R because the Brigade Commander|
ited

duty title was maccuratemthat she was not serving as the Brigade S
as llsted in the duty descrxptlon czted on the draft Annual NCOER- but w

Discussion:

The preponderance of the evidence indicates that
allegation of reprisal, regardmg her Complete-the-Record NCOER, did not
constitute a violation of the Military Whistleblower Statute because the specific
duties on which was rated in her September 2004 Annual NCOER
were essentially the same as those for which she proposed to be rated in the
Complete-the-Record NCOER That given, the ratmg chain was preciuded from
issuing the Complete-the- Record NCOE eria set forth in the Army
regulation governing NCOERs. Even had been authorized a
Complete-the-Record NCOER under terms of the regulation, the regulation also

reserves 1o the rating chain the option to issue such an NCOER, Accordingly, no
C e-the Record NCOER was mandated. That the decision not {o issue

a Complete-the- -Record NCOER did not constitute whistieblower
repnsei was affirned by the DAIG and approved by the DoDIG; both offices
determined that further investigation of " : i
allegation in this regard wasunot warranted.

The preponderance of the evidence also indicates that : e
subsequent reprisal aE!egation regarding her late 2005 Annual NCOER a}so did
not constitute a violation of Tjitle 10, USC, Section 1034. A late evaluation,
absent other aggravating carcumstances or evidence of adverse impacton a
soldier's career or promotxon normally does not constitute an adverse actton for
purposes of the Military Whistleblower Statute. While | anulrmg into Gl
reprisal allegation regarding her late Annual NCOER, and in contrast to thelr
earher ﬁndmg of 'no repnsal” regarding the Complete-the-Record NCOER
''''' - v “ideveloped the idea that!”
refusal to issue a Complete-the-Record NCOER had, in fact,
constituted reprisal for her protected communication to the lnspector General.

% ' 26
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/. improperly declined to provrder '
-a Comp!ete-the—Record NCOER, given that the duty position title cited in

"her 2005 Annual NCOER dzﬁered from the duty position titles cited in her 2004

~ Annual NCOER and proposed for citation in her Complete—the-Record NCOER.
- The fmd:ngs of the rnves’ugat:on of the OSC referred

.. performed

ally the same;
“received for her performance of
those dutles reﬂected adversely on her in any way. Frnaﬂy, the pr

- icomplaint with regard to
as an Assrstance matter and not to process it as a reprisal allegation, is not _
substantrated bya preponderance of the evzdenqe The evidence indicates that

_whose duties included the rnvestrgatron of whrstleblower repnsa
aliegataone served as the 1G of record with regard to this first allegation. The
- evidence reveals that in November 2004,
NCOER addressing her perfarm nce of duties as the “Brigade Property Book
NCOIC.” The specific dutresL - performed as the “Brigade Property
Book NCOIC” were essentially the same as those for which she proposed to be
ted in the September 2005 Complete-the-Record evaluation, although
“had modified the duty posrtron titie on her draft Complete-the Record

"~ NCOER to read ‘Brigade 8—4 NCOIC." Notwithstanding the slight difference in

duty posmon titles because the duties comprising both positions were essentially

i Fo did not»meet regulatory eligibility criteria for a Complete-
-the-Record NCOER AR 623 205, the governing regulation authorizes a
Compiete-the-Record NCOER only when the rated noncommissioned officer
iously received an NCOER for his or her current duty position. Thus,
histleblower allegation related to her Complete-the-Record -
NCOER was properly declined. This allegation eventually was closed in March
2006 when DoDIG finally approved the "decilnatron memarandum” in the case
and agreed that no further actionon{™ . ._ji]compiamt was warranted.

. Reprisal Alleqation, Annual :'\JCOE,‘RJ in February 2006,
aiieged that the delay in processing her Annual NCOER (for the
perroci of ‘December 2004 through and including Novembe 2005) lso
constituted whi lower rep\r!sal Prior to February 2008, - “had
twice provide ~ o with assistance in resolving issues assocrated with her

5 27
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2{}05 Annuai NCOER Accerdmgly “was the 1G of record in
E_February 2006 folioﬁ-on allegation of repr:saf and was responsible for

P
Annual NCOER had to be reoelved at the Enlisted Records and Evaluation
Center no Iater than the end]of .}anuasy 2006. A preponderance of the evidence

Brigade Commander and S
the duty description cited in the evaluet;on Hconcern about the
aceuracy of the duty descnption cited in the ual NCOER apparently
o the delay in processing that evaluation. Additionally, at the time,
nd the Dragon Brigade were focused on redeploying from Irag to
Fort Bragg. Ultimately, the 2005 Annual NCOER [ eceived credited
her with performing essentially the same duties as had her 2004 Annual
NCOER; she recewed the same extremely hlgh marks on both NCOERs. -

f cred ible evidence establishes that |
%February 2006 reprisal complaint regarding her Annual
NCOER until mid- to lateuFebruary 2008, when he observed a memorandum
addressing the matter on ' I

A prepo d

A preponderance of )

The Februa:y 2006 Meeting Hosted by
the evidence establishes tha B

investigations sections, but wouid remain w&th' :
as an Assistance matter. A decrsaon to assign casework o a”pamcuiar

: SCOM OlG had concurred in that declinati
declination to DAIG.> Further it appears that
that the issue conceming the duty position fitle fo be cited on|
Annuat NCOER did not materlai!y affect the earfier determination that her _
complaint about her Complete-the-Record NCOER did not appear to meet
established whistleblower reprisef criteria.

hree witnesses also agree that m the contexi of their meetmg
expressed concerns tha szmochad in some




‘way "set up” the Br:gacze for failure in regardt

Annuai(_\_NCOﬁrER i

: : - contest
this point. They testn‘" ed that ' i i : hat the case
wouid remamf P G Wcu!d work it,

meeting, he
had faifed to s’top ’ihe Brtgad% Com a

because e
whistleblower reprlsai

immediate FB QOIG notification to the DAIG; AR 20-1 and The Assistance and
Investigations Guide requirejreporiing to higher headquarters only when a soldier
makes a reprisal allegation that appears io meet the ined in the
Military Whistieblower Sta’{ute Rather, it appears that L1 directive
jeft open the posstbsitty that hhe allegation could be handled as a repnsm if and
when{ 7 better developed the facis. Yet, there is no evidence in FB
OIG records %hatf tried to acguire or formulate the additional
information required to categoﬂze — " ‘complaint as a whistleblower
matter or that he made any éffort on h accord fo notify DAIG of the
situation.
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‘acted improperly, in violation
" complaints of reprisal is
handled
is similarly unsubstantiated.

unsubstanttated The aliega‘hon that
complaints with a view to protectin

= ‘fi.lgnored the requ1rements of AR
| {0 the mvest;gat;on of whistleblower reprisal allegations after
fermed the FB OIG and

w

her. Allegedly in reprisal fo‘ e compiasnt to the FB OIG,
insinuated to her that he could arrange for her transfer to another unit.
comp!amants allege that rather than investi igate the matte
W directed| about the
' Whtstleb!ower Protection Statute and the right of every individual to reg:ster a
compiamt with an Enspector eneral. .

Summary of Fmdans By a prepdnderance of this evidence, this -
 allegation was unsubstantiated. A preponderance of the evidence mdlcates that
as never mformed o) f ns against

to take any

on-which to direct
- action with regard to : '

Re}evant Authorsties

(1) DoD Directive 7050 8, Mriffary Wh/sﬂebiower Protection, prov:des that
- the DoDIG is the final approvmg authority for cases involving ailega’nons of

I ;ﬂ@g;; paragraph 8-9¢(2), states that if “a soldier makes areprisal
allegation that appears to meet the cr:tena {emphasis added) outiined in Title .

r@cewes the allegation will contact DAIG—Assistance Division pmmpﬂy by
‘telephone {within 2 days) for specifi c instrucﬂons on how to. proceed ”

(3) The Assistance a%nd Investigations Guide, June 2004 [TabAEe
Section 11-1, paragraph 2, states "[i}f, upen presentation, a soldier. makes a
reprisal ailegation that appears to meet the criteria (emphasis added) outlined -
in 10 USC 1034, the IG wholreceives the allegation will contact the
Whistleblower Investigation and Oversight Branch (WIOB), DAIG—Assistance

|
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~Division, promptly by teiéphc;me (within 2 working days) for specific instrubtiohs
regarding how to proceed." {The Guide provides that the field IG should be
- prepared o respond to the following specific questions: :

» What protected communications (PCs) does the soldier claim he/she
- made? : ' :
e Towhom were they rnade’?
e VWhen were they made?
» What matters were addressed in the PC (i.e. gross mtsmanagement
waste, public safety, %buse etc.)?
¢ What were the unfav&rab!e persannei actlcms alleged by the soldier?
« Who were the responisxble Army officials alleged by the soldier to have
taken or threatened the personnel action?
* When were the personnp! actions agalnst the soidzer taken.or
. threatened?
» When did the soldier first become aware of the personnel actions?

The Guide, Section 11-1, paragraph 5, further provides that the “[ilf, as a result of
the coordination with WIOB iDAIG—Assistance Division, it is determined that the
soldier's allegations appear to meet the criteria for coverage under the
iwhistleblower] law, then the{lG receiving the complaint will be directed by the
WIOB to forward the case to] either their MACOM (Major Command) IGorto
WIOB for . prellmmary analyms '

The Guide goes on to state that the PAPIIGPA wil determlne whether the
complaint meets the criteria for coverage under the Military Whistleblower Statute
and whether a formal mvestagahon is warranted. [f it is determined during
PA/PIIGPA that the soldier's allegations do not appear to meet the criteria, the
MACOM IG will forward the Iﬁase via G channels to WIOB, DAIG-—Assistance

- Division, for further review and reporting to [G, DoD. If the PA determines that
the soldier's allegations mee;"t the criteria, then the MACOM G will coordinate
with WIOB, DAIG—Assistange Division, fo determine which whistleblowe
investigation strategy to use‘ and then proceed with that strategy . . .

(4) The Assistance and Investigations Guide, January 2006 [
Section 11-1, paragraph 2, slta’{es 'Tiif, upon presentation, a soidier makes a
reprisal aﬁegatron that appears to meet the criteria (emphasis added) outlined
in 10 USC 1034, the IG whajreceives the allegation will contact the
Whistieblower investlgatzon and Oversight Branch (WIOB), DAIG—Assistance
- Division, within two working gciays using the Whistleblower Advisement {(below)."
The “Whistleblower Advisement” analysis set forth in the 20086 version of The
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Guide is comprised of esser#iia%iy the same list of questions set forth in the 2004
edition: '

@ What protected communications (PCs) does the soEdler cia:m he/she:
made or prepared? !

* Towhom were they made’?

+ When were they made’?

» What matters were addressed in the PC (ie., gross m:smanagemem
waste, public safety, abuse, etc.)?

+ What were the unfavérable personnel actions alleged by the soldier? -

s Who were the responsible management officials (RMOs) alleged by
the soldier fo have taken or threatened the personnel action?

« \When were the personnei actions against the soldier taken or threatened?

« When did the soldier ﬂrs* become aware of these persannml actions? ‘

The 2006 iteration of The Glj)ide at Section 11-1, paragraph 3, goes on tc provide
that the upon receipt of the ‘“whistleblower advisement” and complaint document,
WIOB . . . will refer the case'Bto the appropriate 1G for Preliminary Inquiry (P1) to
determme whether the al!egat:on meets the criteria for whistleblower reprisal.
Paragraph 4 of this same sectnon of The Guide states that “[a] P! will address the
questions of whethera PC was made or prepared and if unfavorable personnel
action was taken or threatened if a favorable personnel action was withheld or
threatened o be withheld . ... A Pl can result only in a recommendation that the
case be declined or that more mvestiga’{zon is required. A declination would he
indicated if there was no PC| -or no unfavorable personnel action. If the
evidence indicates there was a PC and there was unfavorable personnel action

. then you must conduct an inquiry or investigation. WIOB will maintain
oversight of all Whistleblower cases.”

Evidence:
i
The evidence associated with

“complaints is drawn from four
Inspector General case files:® ~eom

v:sﬁed the Fort Bragg OIG
- and _la’zer w:th

5 The case designator assigned to an IG case zclcmlﬁes the Inspector General Office with primary
responsibility for working the matter. FB O1G cases are identi d by the letters “FI”; FORSCOM OIG
cases use the “FZ” designator. The four case files related tol *dnclude; Case Number FJI G4-
02635, opened on January 25, 2005, closed August 12, 2005 T4 TRIGETE Casekm"'}_j Case
Nurnber FZ 05-0081, opened on January 25,2003, closed January 9, 2006 {"i Al BE9s V-C i

06-0031, opened on Ociober 27, 2003, closcd Decezﬁbﬂr 5, 2005

|- Case T\umber Fl
i xﬁﬁé’“}?ﬂe@ .
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respectively,
‘reported in her

of B Company, 327ﬁ

ca amty as platoon sergean‘t) in concer’[ with
o the CSM of the 327" Signal Battalion, the parent unit of B
Company),”® had removed her from her position as a platoon sergeant and
downgraded her NCOER in %’eprtsal for her havmg made a complamt to her
Brigade Equal Opportumty Tabi
dsebilel
focused on her perceptions that soidiers in her platoon were treated poorly when
compared with the treatmeni afforded the soldiers of other pfatoons in the '
company

i

n verbal dfscussmns with the FB O!G documented in the case synopsis, -
3sserted that aﬁzer evaluating hez‘ July 2004 complaint, the Brigade -
EO representative had determined that the concerns she raised were not EC-
appropriate, but rather were command issues. Accordingly, the EO _
repreéeniative had for ‘concerns 1o her company Eeadership‘
for action as approprlate

soldier for whom
she was responsible in her role as platoon sergeant _asserted that

- last name.
irbome Corps and command and

*7 Note that the report reflects severalidifferent spellings of 2
% See supra note 4 for a discussion of the organization of the

non-comniissioned officer leadership relationships.
34

issociated with her refusal to sign her NCOER that

t it is in the context of deschibing
: members of the FB OIG._She rts_lthaf. after

@
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- oulside the_35”‘ Slgnai Bngade_to enable her to make a “clean start.”

who served as the Command Sergeant Major of the 35" Signal Brigade, the

it was later presumed to refer to [

H

ffhad subsﬂtutedhhzmseﬁ as

ater, in dtrect contraven’non_
as rater

requested the |G's asststance n fac:irtatmg her move to a new. d.t.ity posat;on

Yo 4]. Itis important to n
GAR made no reference to or aliegat:on against!’

parent unit of the 327" Sugnﬂat Battalion and its subordinate companles

There is no mdlcatlon that the FB OIG undertook to contact FORSCOM
O1G or DAIG to discuss or report September 1, 2004 allegations of "
reprisal. The case synopms indicates only tha i -
‘ to request that her Battaizon Commander conduct a Command inqulry
justice regardmg her NCOER and reasmgnment

S

claim ‘thaE

reprisal, but did not claim that F27 0 “was the subject of repnsal nor did it
name any person elieved to be responsible for any such reprisal.
The letter mentioned the Brlgade CSM" (although there was no name provided,
i '} having made a statement about
rom Port Bragg but did not assert that the CSM did
anything improper o e statement was made in reprisal for any protected.
communication; b ad made. In her complaint to Senator Dole,
indicated that she haei visited the FB OIG regarding matters contai
"her letter but had not yet rece:vgd any word from that office {Eab B 00y 1
EasE ST DoEEEHSH. Although the DAIG did not formally
transmfz Senator Dole s iet’fet; to FORSCOM until December 16, 2004 and
FORSCOM did not forward the letter to the FB OIG until January 25, 2005%° i
appears that the FB OIG was informally advised of the lefter and its contents
because FB OIG znvestlgat0r§ discussed the Senator's communication in an

rem ovmg

* On December 16, 2004, DAIG a551gned the Senator Dole letter to the FORSCOM G for action; on
January 23, 2005, FORSCOM further assxgned it for resolution to the FB OIG. In forwarding the '
complaint to the FB OIG, the FORSCOM OJG email communication specifically directed the FB (1G to
review the case for a possible military whistlebiower reprisal violation and to forward the completed report

‘to the SCOM_‘OIG whxch would send the case file on 10 DAIG, wh1ch would then respond to Senator
Dole | A Tse Tl by Toles P 4 FAb B-0b RO RSCONI et o e
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., Chief of the %nspecﬂons Division, and
imon etabo rgkher comp

her testimony, /77
si.uriﬂg her Septemb

. ltwas durmg her swom testtmony of November 3, 004 that
, the 35"
“who supewlsed both “told her that
“if | keep complaining, running to the IG, that he’ll move [me] off Fort Brag

PO

because [i} wasn’t _Fort Bragg material anyway " [Tab. B~B'_

Ly T o
HFAORY::

interview[l . L i

On December 18, 20@4 DAIG formal §y a551gned the Senator Dole letter to
the FORSCOM IG for actlonf e
forwardingietet. FORSCOM oIG case notes reﬂect that‘

that rec ejﬁt of Senator Dole’s letter may have prompted the FB OIG 1o

® It is reasonable to presu
undertake the interview o ‘
%2 It is important to note that! - "'had been assigned o Fort Bragg on a “compassionate
reassignment” to permit her to care for her ailing mother who had suffered a cerebraf stroke and had been
piaced in a nursing home in the loca) area near Fort Bragg. The Army provides for soldiers to receive a

“compassicnate reassignment” based on sensitive family or personal needs. Usually, soldiers can expect to
be stabilized for at least one year in the location or with the unit to which they are compassmnate]y
reassigned.
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complaints were viewed as ‘jpossible WB but is a non-WB repnsal at thig time.
Will include mstructions to check for ‘1034 com laint in referral memo.” abig:
e & FORSCOMEESSrolsSiF. On January 25,
2005, FORSCOM further ass:gned the case for action to the FB OIG. In
forwarding the complaint to the FB OIG, the FORSCOM 0IG emait
communication specifically d:rected the FB OIG to review the case for a possible
military whistleblower reprisal violation and to forward the completed report to the
OIG FORSCOM, which would send the case f:le on to DAIG whu:h wouid then

" managem.ent of the FB OIG had transferred to[T% :
deployed to Iraq on January: 24, 2005 and would not retum untit on or about
-'Januarv 21 20086.

inexplicably, the FB OIG case file reﬂects nok further action on thls ca

untll June 17 2005 when it was assigned to 28¢
TN FORSCOM case notes in tcate

August 11, 20[}5‘ however that the B OIG forwarded its Fi'epor‘t of Inves’rlgative
to FORSCOM where it was

This mit:ai ROIl addressed E
e aSS|gned to a different unit because sl
had regtstered a command-related complaint w:th the Brigade EO representative
only as a violation of AR 600—20 paragraph 5-8¢% and made

a!legations should have beer addressed as vnofatlons of the Mlhtary

er Statute. The FORSCOM reviewing officer recommended tha

[ “do an adwsemen‘t for the {whistieblower complaint] and take the

AR 600-20 ailegation out of the Ei%l and address |t separately in {the
' i HSBTE 1I 2t

focused predommantly on

-second fteration of the'ROH q_atiegattons

© AR 600-20, Army Command Policy, dased May 13, 2002, para. 5-8c(1) TEREIIET, provides that
“Commanders and supervisors are prohibited from initiating any type of discip ary or adverse action
against any Soldier . . . because the individual registered a complaint . . . with an equal opportunity office.”
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regarding|
of the chain of command had taken adverse agai

aEiegatton of repnsai "feH under [0 USC 1034]'Whistleblower Reprisal’ and
was reported to DAIG Asmstance Division” and investigated a separate matter, .
and that accordmgiy the ROH [did not] address any allegations of reprisal [f.ab.B:
Bg% . - EaseFileer ‘ 7.

in accordance with AR 20-1 procedures govern‘r.ng the intake of
whistleblower reprisal allegations and the FORSCOM OIG directive to address
ompjaints, the FB OIG submitted a “whistleblower -

2005“ apparentiy after consdl
FORSCOM OIG authorized the FB O!G to conduct a PAIPHIGPA into

_ j;,‘made an effort to. contact her by email. }
redeployed o Fort Bragg on November 20 2005 and on November 30, 2005

- and requested that She complete a “Reprisal Agatost thstfeblower
Questionnalre _Both verbaiiy in her sworn testimony to o
: - i S sWorstatem

r Questtonnalre res

demed that an Army ofﬂczaij repﬂsed agamst her for makmg a protected
communication and stated, for the first time, that she had been informed of her
pending reassignment from B Company fo C Company in the “middle of July
2004,” prior 1o her protected Commumcation wgh the Brigade EO representatrve

She indicated

-and another officer had acted_lmproper ¥ with
ted the allegation that’ "ihad failed to
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. was deployed to iraq from Jan':uary 24, 2005 through on or about ‘

4
that the move was based on her poor workmg reiatzonship with

analysss of the case and the; compamon “declination memarandum
independent bases for the unfavorable -

- ; determined that the complaint did not meet the criteria for
wh:stleblowm protection, and recommended that the complaint be declined under
DoD _Directive“7{)50 8, M.'htary Whisﬂeb!ower Protectron [Tan: %

files pertamlng i

20086, the period during which most of the investigative activity |
case took place. Most mgmfacanﬂy, there is no evzdence mdlcatmg that any
of the FB

He further testified that “instead of following procedures,” e had
decided not to advise DAIG of a potential reprisal allegation as requwed by AR
" had told him simply to call to ensure
new aboup‘t the Military Whlstieblower Act
¢ indicated that he ccntacted
pEECERY T
; i ;dec;smns and dlrectzves
a full inguiry into f-”.'%al!egattons had never been conducted and that in
violation of AR 20-1, neither a "whistieblower advisement” nor a “declination

- memorandum” ever had been processed

- irst sought help from the FB
“had worked her case. ~ recalied
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'that he did ot know what had come of the case as 1t was notf
to wcrk and that his employment wzth t IG had been termma‘ced shorﬂy
after the November 2004 interview.®*

aii'lé'ged act of
repnsai could recall whether or not ad been reported as a RMO

%@"i‘%

testlf ed that he probably recelved
% He remembered|

had ewdenced a completely
different tone between her initial nterview in November 2004 (in which he did not
pamcspate) and her December 2005 interview (m Wthh he did participate) [lab
B3C SR - 2] in her December 2005
‘reprising against
testified that no
is matter and that

lﬂtél’VleW.[ g
her and thus he did not purs ge it. Additionally
one ever directed him not tojinvestigate

® For a detailed discussion of the termination of r employment with the FB QIG, see “Stand
Alone™ Issue, pp, 68-70 of text.

% Records of the FB OIG reflect that}! i
on or about July 5, 2006. Given that case notes reflect that "
ase in mid-fune 2006, it scems likely that =

or her reassignment and departure from the
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hwas transferred 10 new dury assignment, in due course,
o assumcd responsibility for
o transferred the case to him in




he had no knowledge bearmg on the question of whether
directed

When interviewed, | _
He denied, however, that he ever would have never squeiched a potential .
reprisal a]!egatlon by dechmng to report the allegation to DAIG. Further, he noted
that he would have found it unacceptable merely fo have hrs subordmates
discuss the Mfi:taryh istleb

ecause he had Eong held concemsi boui the Ieadershlp en\nronment in
the 35" Signal Brigade unit | .

Discussion:

The preponderance of evidence does not support the OSC-referred
allegation that ‘
insufficient action in response to a whistleblower repnsa allegation against?’

flrst complamed to the FB OEG on September 1, 2004,

This complaint was nd by i !
evidence thateitherl 00 - 0 ook any action to repaort} :
omplaint to the FORSCOM OIG orto DAIG as a whistleblower matter

though
(presumed to be
CSM” had wronged: i
articulate her reprisal allegation agamst
November 23, 2004. o

; _ﬁauthorszed the November 23, 2004 interview of
f the four Inspector General case files

pertaining to: _
the mtervnew or o There |
irected that
take any action to

become mvolved :n the case or th
"alleged reprisal against|”

address |

dep!oyed fo iraq on January’24 2005 and did not retum 1o ort Bragg until on or

about January 21, 2006, after the final FB OIG “declin se had been
sent forward o FORSCOM There is no evidence that ‘had-any
further conta ith the » ase, or the related evidence after authorlzmg the
I\iovember 2004,

o 40




directed him mere}y to
and not to report the matter ‘to

Atthough : G
discuss the wh lstiebiower
DAIG, no one else recalls
this course of action.

FORSCOM 10s
repnsal agamst\

constituted a potential viclation n of the Military Whistlebl ,
acted on this recognition or Brought the matter to” " attention. It
‘appears that a decision was made not to pursue [ liegations of

' repnsal as violations of the Mlhtary Whistleblower Statute the initial FB OIG ROI! '
' allegations briefly addressed matters related to £
reprisal allegations solely injthe context of the Army Regulation proscribing
disciplinary action against a 'soldier for having made an EQ complaint (not as a
potential violation of th Whistleblower Statute). The initial ROIl did not
add ress the matter of j?alieged threats at all. There is no evidence .
or, g!ven that

was even aware of the dec;saon Rather, it appears that the faziure to address -
allegations properly resuited from the independent actions (or
perhaps the failure to act) on the part of an unidentified member or members of
the FB OIG staff. The FORSCOM I0s investigating the OSC-referred allegations
could not determine why the FB OIG decided to proceed in this manner, in major
part because of the lack of documentation in the case file between September 1,
2004, and November 23, 2004, and also between November 23, 2004 and June
17, 2005, All evidence pomtst a ser;ous mastake onthe part of the ent:re FB
OlG staff in failing to address B e comments o
potential violation of the Miiﬁary Whrstieblower Act, notto]'”
knowing and intentional d:sregard of jlailega’uons

in October 2005 after the FORSCOM OIG directed that the FB OIG take
action to correct its erroneous handling of ¢ ".reprisal complaints, the
FB OIG reopened its mqu:ry During her follow-on interview wn‘.h

]
|

“ Note also that the FB OIG staff was shori-handed and in a transition period— ‘ who had
been primarily re case, was preparing to leave the
assignment. As] iprepdred to depart, she transferred the case to} !
previously been involved in the matter and was left with only the written documentation in the case file on
which to base his understanding oft?e allegations and craft the initial ROIL

[
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on December 1, 2005,
.+ reprised against by any member of her chain of command. Rather, {77 .
~ asserted that her removal from platoen sergeant duties and rea signment were
~ due fo her poor working relationship with 7 = . 77— = “stated for the
first time that she had been advised unofficially of her impending reassngnm t
prior to filing her complaint wi representative in July 2004,
made no ailegation agalnsti_ , during her December 2005 i
That given, | recommended & ‘whistieblower reprasai
case for dechnat:on " DaDIG approved the declination of this case on March 16,

Conclusion: The allegation tha "
violation of established standards, in hi
inst | - ‘or directed

cted lmproperly in .

-unsubstantla ed

Corrective Actlon Related o OSC Allegation 2 A!though tt does not
appear tha i

.prior allegation of reprisal by ith her in the course of her
December 1, 2005 interview. Accordingly, at the conclusion of matters related to
the OSC-referred ai[egat;ons The inspector General of the Army will direct the

FB OIG to reopen | B ' roper!y and resolve her
potential aliegatzon of reprisal agams’i

Allegation: That
investigation into allegations that| ‘
Baﬁalron Commander 51° Signal Battalion,® had physrcal!y assaulted i _

‘iand had engaged in an- anapproprzate reiat:onship
with a subordmate non-commissioned officer (NCO),

though a preliminary analysis of these allegations had revealed sufficient
‘evidence to warrant further investigation. The complainants aliege that it was
only after some delay that “initiated a request for for an mvest;ga‘uon
that ultimately substantiated allegations against

% Note that = 7 s retired from the Army.
% See supra note 4 for a discussion of the organization of the X VIIT Airborne Corps and command and
non- -commissioned officer leadership rclat:onshlps )
“ In their respective testxmomcs 5 o ~irefer 1o this mvesngauon asa
“Commander’s Inguiry.” £ @i Such reference
is not inaccurate in that a “Commander 5 Inqmry isa furm of investigation authorized by Ruile for Courts-
Martial 303, Manual for Courts-Martial.

gi“g'j
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Summary of Findings: This allegation was unsubstantiated by a
preponderance 'dence Contrary to the allegation, the evidence
indicates that | .ito proceed qunckfy to
investigate the a ega’uons agams - superiors, :
the Commanding General of the XVIli Airborne Corps and ' Lo
_35‘“ Signal Brrgade Commander could make informed decisions regardmg

{(a) Paragraph 4-5b(2) provides that 1Gs will determine whether a
complaint contains ailegations of wrongdoing by an individual or contains
information regarding an adverse condition. In both cases, the IG will either
initiate an mves‘ngatwe inquiry or refer the allegation to the chain of command to
work .

(b) Paragraph 8-1b(2) defines an investigative inquiry as “the fact-finding
~ process followed by 1Gs to gather information needed to address allegations of

impropriety against an individuatl that can accompﬁsh the same objectives as an
IG investigation. . .. The investigative inquiry is the primary fact-finding process
used by IGs fo address allegations.” .

- (c) Paragraph 8-2a(2) cautions that "[ijnspector general investigators will
make or obtain conscious decisions on disposition of all aliegations.”

(d) Paragraph 4-1 addresses the "Inspector General Action Process” and

. provides that inspectors general will use the inspector General Action Process
{(IGAP) . . . in receiving and resolving IGARS. The IGAP provides for a
systematic fact-finding approach fo problem solving. Specific actions or
components of the IGAP are integral to the whole process and are not intended
to be a group of individual steps that are accomplished independently during the
process. The process does not require a dogmatic sequential approach of each
step for every case, but using this process allows the |G to accompiish all critical
tasks in resolving complaints.”

(e} Paragraph 4-6a provides that "[tlhe chain of command has the
responsibility and the authority to address complaints. Inspector Generals will
decide matters that are appropriate for the chain of command and then monitor
the case after the referrai is made fo ensure the chain of command takes proper
action. When appropriate, IGs should refer allegations fo commanders while
protecting confidentiality of the source to the extent possibie”
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Evidence:

' vrsrted the FB OIG on October 19, 2004 and met with
& who opened FB OIG case file,

_ . *'iasserted that she had been assaulted by her
Battalion Commander e ~in October 2 ile they were
deployed in Irag as members of the 51% Srgnal Brigade. asserted
that she reported the assault to her Brigade Commander, ol _.’2 who
conducted an inguiry in which it was determined that the alleged assa u!t was
merely a “verbal alterca’ﬁon " ‘perceived the inquiry as inadequate,
categorizing i “mere protoco!l,” designed to ¢ ather than to investigate
properly ; " misconduct. All-in-all, believed that her
‘Brigade Commander had failed to take approprrate action on her aliegatlons of
assault | 3

N

7 In several portions of the FORSCOM O1G r-eport of inquiry into the OSC-referred allegations, the 103
note that FB OIG empioyees failed to transcribe recorded witness testimony. For example, although many

OSC—referred & ons, to inglude
i the
Signal Battahon, were mter"vaewed in the course of %:he FB OlG
complaints, there was no documentation in the case file of any of these
interviews, nor was dog tation of any of these interviews included in the ROIl. The FORSCOM 10s
investigating the OSC-referred allegations were unable even to locate any audio tape used to record these

interviews, Further, nerther the FB OIG case fi ]es nor the f nal ROII in ase inchuded -

of the witnesses interviewed 1
the complainants, assert tha
~ former Executive

{ the investigation-of

audio tapcs documenting these mter‘v;ews h{)wever The mterwews were transcribed and considered as

evidence for purposes of the OSC investigation. Note that 1Gs are not required to transcribe every witness

interview. Other acceptable methods of recording witness interviews include summarizing testimony in a
e

Memorandum for Record (MFR) format (The Assistance and Investigations Guide, Section 1-6-4 [T,
&9); taking a written statement directly from the witness (The Guide, Section 11-6-5); and recording
information in "memoranda of conversations, handwritten notes, unsworn statements™ (AR 20-1, para, §-4g
[FEBIAZLD). The method employed depends on the level/phase of investigation (for example, transcribed
testimony would be appropriate for a ROII but not necessary for a preliminary inguiry); the witness's
relevance {for example, transcribed festimony might be appropriate for the interview of the subject of the
mvestigation, but not necessary for other witnesses); and other factors. It is not appropriate, however, to
conduct an interview and tape record the relevant witness testimony but then fail to memorialize or
summarize the testimony in some written format. Yet, this substandard practice appears to have been
common during the FB OI1G investigation of amplaints. The inspector General of the
Department of the Army has directed that at the conclusion of matters related to the OSC-referred

allegations, a tearn comprised of DATG experts, will conduct an on-site "Staff Assistance Visit" with the FB
OIG fo assess that office’s policies and procedures and to provide retraining and other on-the-spot i
a551stance to the FB O1G in remedying a defici identified.

“itis important to distingnish between; : ommander of [he 35 Signal Bng:ade {who is
referenced in the allegations ma i
Allegations 3, 4, and 3), and
“Dragon Brigade” (who was |

isional” rear detachment of the
OSC Allegation 1).




IGAR also alleged that|" was engaged in an
inappropriate relationship with a subordmate female NCO in his unit, e
T ‘ . were married to oth . Further,

asserted that

&)

A A AR

On November 22, 2004 " 'made the following case note entry
in the file: prepared an action memo to CG (Commandmg General) allowing the
Corps CG to sign the directive for the investigation.” The case note continued,
stating that the CG had signed the directive and requested that the FB OIG “keep
him informed of its progress in the event he wants . . . to appoint an 10 if w

allegations appear they may be substantlated 4 AR 3bcasen

enotes:
The content of this case note is bome out by papers documentmg that on

November 22,2004, szgned and submitied a written request to

Commandmg Genera! XViil A:rbome

ifhcr husband [TahiemE
1. Note however that {iespite an

._iparismpat:on in the mvestlgatron of 97N LT i
See AR 20-1, Ch. § fTEEFAEH. The November 22 2004 dlrectxve from the CG, XV A;rbome Corps
and Fort Bragg was reqmred to authorize the FB OIG to conduct a more detailed PA/PYIGPA, while
keeping the Comm dmg General appmed of all egallens of misconduct against a senior field-grade ¢ off leer

decision not to invelve! the matter at this stage of the proceedings. ana]ly because
1G investigations are not the appropriate venve for the investigation of matters of a criminal nature or of
allegations that are likely to result in adverse action against the subject. It is standard practice for an
Inspector General to conduct a PA/PI/IGPA, and on determination that an allegation of criminal
misconduct is likely to be substantiated, to refer the matier to the U.S. Army Criminal Investigation
Command (USACIDC) for full investigation, Similarly, when an Inspector General conducts a
PA/PIIGPA that indicates that an allegation of misconduct is likely to be substantiated and to result in
adverse personnel action against the subject, the matter is referred to the subject’s command for
investigation. Although adultery, fraternization, and conduct unbecoming an officer are crimes under
Article 134 of the Uniform Code of Military Justice, when committed by members of the military, they are
generally referred to the subject’s command for action, barring aggravating circumstances that would favor
the involvement of USACIDC.
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‘ ~ “assault allegations and that that inquiry
had unsubstantiated the.allegation of assault instead substantiating a lesser

Apparently to address i allegation that [" linquiry had been
only cursory in nature the request for an :nvest:gaﬂve directive also identified
several “issues,” among them whethe
comple’te mvestiga‘ﬂen mtoa

q ,,.,‘
) estigatio ’® It appears that the Commandmg
Esugned the dlrectwe for lnvestlga’non on the same day on

caused fo be interwewed ¢ or 0 key witnesses in the

5 No documentation af‘ nterview has ever been located. See supra note 71,
®IniG parlzmce an 1ssue is a concern that reqmreg mvcsngatmn but does not rise to t}
specific “allegation” ag :
previously investigated ieomplami of assault 11 does not appear mapproprlate to categorzze the
concern as to the sufficiency of that investigation * It is important to note that, at the

recommendation ofthe FEB 0OIG, the assault of . ras further mvesuga‘(ed by the AR 15-6 10

i appears pc)ss:bie t‘nai " .
Rattzlion Executive Officer, although as set forth in note 71 supra, no documentation of that interview
ever has been located, despite an exhaustwe search. And, as stated in note 71, supra, the audio tapes of the
S L were never tranqcnbt:d by the FB OIG. Rather,
the tapes were discovered pursuant to a search conducted by the FORSCOM 10s investigating the QSC-
referred allegations and were subsequently transcribed.
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| recommendafns set forth in

- engaged in adultery with

“had assaulted and mistreated

"hecause

in violation of AR 600-100, Army Leadership, paragraph 2-1. 9 1y light of those

ik that the testimonies
was aware of the alleged

and the female subordinate and that
the probabikty requnred that the alfegatlon of a cover-up be addressed.” f aa%

. mphasuzed that he told

m..

it is undisputed that based on the evidence gathered in these interviews,
the FB OIG conciud

was necessary 8 Pursuant to the .
OIG, on December 17, 2004

st %“j
of assailt [E0E

~-On January 26, 2005}

gr

inappropriate relationship.

had previously directed a Commander’s Inquiry into |
egation, but that this earlie iry had determined that

had taken place. R

simply failed to treat “with dignity, respect, faimess, and consistency

findings -;' s

personnet fil sOVGRONIPYRS
Tabsiae pecified that he
had “uncovered no new facts and circumstances to change the understanding of
the facts and circumstances surrounding the incident,” but noted that proof of

assault under Article 128 of the Uniform tary Justice did not require
evidence of “intent."®® Accordingly, |- determined that

™ See supra note 74. Allegations likely to result in adverse personnel action against the subject are referred
to the chain of command for investigation. :
™ AR 600-100, Army Leadership, dated September 17, 1993,

¥ Under the Uniform Cede of Military Justice, Article 128, the offense of assault requires proof that: {1)

the accused attemnpted or offered to do bodify harm to a certain person; and (2) that the attempt or offer was
done with unlawful forces or violence. The law imposes no requirement to establish the accused’s specific
“intent.!

R
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had both assaulte

findings of the AR 156-6 investigation, the Commanding
Zufrom command of the 51% Signal Battalion on

The case file indicates that based on the findings ofF
15-6 investigation, the FB OIG produced a Report of Investigative Inquiry (ROH)
dated February 25, 2005, The ROl refiected the same findings as set forth in
the AR 15-6 investigation. The ROl included as enclosures the AR 1:
znvestlgation and the documentatfon of adverse action taken against

onmtad o :nves‘aga'{e the
‘had visited the

relationship all
assertion that !
it prepared for deployment, that:

had n wanted to burden the 35" Signal Brigade as
_directed closure of the case as an

¥ See supra note 73 The FORSCOM 10s investigating the OSC referred ailegations could find no
Siparticipated in interviews related mJ : - iallegations.
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permitted
mvestigatson :
T e

confirmed that he had interviewed
complaint of assault and that he had told her initially that her allegations were
‘without merit and that the FB OIG would not investigate further because her unit
had already investigated them. Additionally, havin ubsequently determined the
case o be a matier for the Assistance section, rocaeded {o retumn the :
.'-Sfurther testified that

perceive that [
inap_p-rop tiate

_:also stated that ;was véry conscious of hIS

¥ The FORSCOM 10s investigating the OSC-referred allegatlons could find no evidence tha
had visited the FB O1G on two occasions or that she had divulged information relating to the aliegatson_ef
adultery only on her second visit. All avaﬂabie information seems to support a finding ihat?‘ : :

visited the FB aber 19, 2004, and that she complai
at the hands of | . inappropriate relationship with
coutse of that sing
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image as a professional officer and as the IG. He constantly projected the
behavnor that | would expect of a professional officer and 1G, as described in AR

recalled [
: allegations comfng to light around the same time he undertook a two-
week TDY tﬂp fo trag as part of a team conducting a pre- depioyment site survey

llegatl ns regérdmg the mapproprrate
he ha

in early November 2004 and that!
aliegatlons as serious enough to warrant commencing a ‘search for a
repiacement for|
substantlated and

- that the Commandmg General or Deputy

about the allegations [iab

Gl : - testified that at the conclusmn of hiS

conversation thh? . he had reiumed to his office and told "7 T
ad conducted a Commander's Inqu;ry into the allegations” aga:nst

mdscated that ragardless he wouEd not have concurred in
AR T BT

was "too close” to the matters at issue. i
case closed as an Assistance matter and telling : 'y'éne not to investigate it.

Rather, he emphasized that the allegations warranted attention and investigation,
and that the FB OIG “needed 10 deal th?ﬂthegaliegaﬁons} in a timely and

slow progress on thé  case : - specifically recalied, “i remember, in
fact, takingi. "L “with'me, going to the CG’s office and getting a signed
investigation directive and we came back here and said, unless

was interviewed four times by the FORSCOM 105,
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L
|

- wait.”

testified that he offered to investigate the matte

you see a probierh, I'm going to wait until next week to start contacting witnesses

and scheduling them for interviews. | was absolutely astonished that he would

do that for two reasons. One, it involved a senior leader and we were beyond the

point of

. trying to figure out l was astonished that we would justsit and

ought “was trying to stall inquiry into this -
case long enough to delay its resolution until the 35" Signal Bngade s
deployment to Irag.
section to complete a Pl and to do it quickly. He knew the 3‘.:':”1 was getting ready
to deploy, and that if these allegations were true, one of the deploying units -
would lose its Battalion Commander. Were that to occur
the unit to have as much time
of its leadership. ; e s
that he wanted h e forward on the case so the Commanding Genera
and Brigade would have sufficient facts to make an info
decision o Ak

prior to his
his [ ; o
inappropriate relationship. &
FB OI1G had received unfa

dinan
told him that the

formation about]

investigating officer at his level, but tha
anything because he
General's advice on the matter flz

Discussion:

There is no evidence, other than the unsupported f
compiainants that blocked the referral o ‘allegations
against |’ stigation. That slightly more than a
th eiapsed between receipt of| ~:complaints (October 19, 2004)
an : j-':referrai of the matter to the highest levels of the chain of
command at Fort Brag November 22, 2004), does not appear unreasonable,
particularly given that - %was TDY in lraq for two of the weeks at
issue. Further, it appears that in the intervening period, the FB OIG undertook
interviews of several sagnlﬁcant witnesses in the case as part of a PA/PIIGPA.
is reasonable to presume that; properly relied on
derived from those interviews to assess preliminarily whether &
aliegaticns were credible and to inform his decision to approach the

nd the 35" Signal Brigade deployed to Iraq sometime

¥ Note that investigation revealed that
between November 26 and 28, 2004.
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-Commanding General, XVIlI Airborne Corps to secure a directxve to investigate
the case further.

) appears that within a rqasonabie period after being mformed f
3 : - discussed the allegations with
offered to address the issues internal to the 35"

Signal

decision not to refer the allegations to [
20-1. As the Primary IG, it was within[ 70 0 00
different method of investigation for th i , : _decision
that these allegations were {00 sensitive to be rnves‘trgated at the Bngade level,
but should be investigated at 2 more senior level under the auspices of the

- Commanding General, was reasonable and prudent and should be accorded
deference.

i testified credibly that he had neither ordered the case to be
closed in the office as an Assistance matter nor had he directed that the case
igated properly. To the contrary _made it very
that he wanted him 1o move forward qurckiy on the case’
to facilitate time ’ﬂmei d king by the Commanding General and Brigade
Commander o status. After the initial directive was signed by
the Commanding General in late November, the IG investigation commenced.
When the IG investigation developed information that the ailegations appeared to
be true and thus could lead to adverse action agains e
. “recommended that the Commanding General appoint an AR 15-6 csff‘ cer
and secured the Commanding General's approval of that course of action. The
compieted AR 15-6 investigation was used as the basis for}
removal from command and to inform an IG RON. All indications are that, for the
most part, the FB OIG properly handied and supervrsed the investigation as rt
developed and progressed. :

io clear to L

Conclusion: The aflegation that™= = =~

into the allegations made by

_ delayed an investigation.
~ {8 unsubstantiated.

Corrective Action Related to OSC Allegation 3: The lack of documenta’non
' witness interviews in either the case file or the ROI[ related to
—allegations significantly hindered the FORSCOM investigation of the
OS8C-referred allegations.® This deficiency made it partrcuiariy difficult to
determine what transpired in the s icomplaint to the
FB OIG on October 19, 2004 an issuance of a directive for an IG
investigation on November 22, 2004, the time frame especially critical o an
analysis of the complainants’ allegation. Substandard practices and procedures
regarding the documentation and preservation of witness interviews appear to
have pervaded FB QOIG operations at this time. Accordingly, the Inspector

¥ See supranote 71.
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General of the Department of the Army has directed that, at the conclusion of
matters related to the OSC-referred allegations, a team comprised of DAIG
experts will conduct an on-site “Staff Assistance Visit” with the FB OIG to assess
that office’s policies and procedures and to provide training and on-the-spot
assistance to the FB OIG in remedying any deficiencies identified. The proper

- documentation of witness interviews will be a particular focus of the “Staff
Assistance Visit.”

OSCIA

~complaints yieided sufficient evidence to warran
rigade Commander, ;

analysus of i &
ion of an ailegatlon thatt :
" had prior knowledge o ‘misconduct (as set forth in
gation 3, above), but covered-up ' ocom iamt The

complainants further assert that with a view to prctectmg
refused recommendations to order an investigation into the alleged cover-up.

Summary of Findings: This allegation was unsubstantiated by ¢

preponderance of the evidence. The evidence indicates tha S
to prcceed eed quickly to investigate the alle ns against
; . superiors, the Commanding General of the
. the 35" Signal Brigade Commander could
: efore his unit d@ployed itis

w E -gjaﬂegatlon that she had been assauited by!
fact, “issues” subsegquentl tnvestlgated by the Commanding General's
AR 15-6 officer (at the behest of /7
complaints to the FB OIG) was whe’fhe _
assault had been thorough and complete. A preponderaﬂce of the evidence
i ~ was not aware of the separate aliegatlon ‘fhatr

was engaged in an inappropriate re!at;onsh:p with "
ovember 2004, when!|

B of same. A!thoagh

lmmedlately offere o investigate the. aliega’uorn of inappropriate
-believed the matter was more properly addressed at

relationship, £07
the level of the Commandlng General, XVIli Airborne Corps and advised
“accordingly. It would have been inappropriate and illogical fo
or the FB OIG to categorize and investigate as a cover-up
investigate an aliegation of which he had been previously unaware.

failure to
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Relevant Authorities:

1. AR 20-1, Inspector General Activities and Procedures, dated March 29,
Tab:Al, provides as follows: '

(a) Paragraph 4-5b(2) provides that 1Gs will determine whether a
complaint contains aliegations of wrongdoing by an individual or contains
information regarding an adverse condition. In both cases, the 1G will either
initiate an mvest:gattve inquiry or refer the allegation to the chain of command to
work . _

(b) Paragraph 8-1b(2) defines an investigative inquiry as “the fact-finding
process followed by IGs to gather information needed to address allegations of
impropriety against an individual that can accomplish the same objectives as an
IG investigation. . .. The investigative inquiry is the pnmary fact-finding process
used by IGs to address allegations”

(c} Paragraph 8-2a(2) cautions that "lijnspector general investigators will
make or obtain conscious decisions on disposition of all aliegations.”

(d) Paragraph 4-1 addresses the "Inspector General Action Process” and
provides that inspectors general wili use the inspector General Action Process
(IGAP) . . . in receiving and resolving IGARS. The IGAP provides for a
systematic fact-finding approach to problem solving. Specific actions or
components of the IGAP are integral to the whole process and are not intended
to be a group of individual steps that are accomplished independently during the
process. The process does not require a dogmatic sequential approach of each
step for every case, but using this process allows the 1G to accomplish ali critical
tasks in resolving complaints.”

(e) Paragraph 4-6a provides that "[tthe chain of command has the
responsibility and the authority to address complaints. Inspector Generals will
decide matters that are appropriate for the chain of command and then monitor
the case after the referral is made to ensure the chain of command takes proper
action. When appropriate, 1Gs should refer allegations o commanders while
protecting confidentiality of the source to the extent possible.”

Evidence:

0sC Aliegahon 4 involves the same FB OIG case file, Number EJ 05-”
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- complaint,

As set forth in the discussion of OSC Allegation 3, above, on December
17,2004, the Commanding General, XVIil Airborne Corps and Fort Bragg acted
i “to ap omt an AR '!5 6 Invesilgatmg

T f;iﬁand

;_'f'ailegataons Like the AR 15-8 investigation on whuch it
was based the FB OIG ROIl, dated

: ad commltted adufiew,
oprlate reiatlonsh]

" allegations of assault, noting that on June 27' 2004,
appomted an officer to i ;nqmre into the assauit allegatlon The officer mmaHL

advocate attorne Do
o C N his personnei file. The AR 15 6 IO appomted by thez
Commandmg Genera! of XVl Airborne Corps a ;

recommendation, specified in his report thai he had*® uncovered no new facts and
circumstances {o change the understanding of the facts and circumstances
surrounding the [assault] incident,” but noted that proof of assault under Article
128 of the Uniform Code of Military Justice did not require evidence of "inent 87
dingly, the AR 15-6 determined that -~ had both assaulted!

% There is nto indication how or when 8
35 Signal Brigade chain ofcommandi Anitd
¥ Under the Uniform Code of Military Justice, Article 128, the offcnse of assault requires proof that: ¢3!
the accused attempted or offered to do bodily barm to a certain person, and (2} that the attempt or offer was
done with unlawful forces or violence. The faw imposes no requirement to establish the accused’s specific
“inmient.”
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o 3“”“‘%%?:%0:@:‘:’?%*8”:@
- OIG ROIl: The ROl was signed by" T dive
deployment to Iraq at the time the ROl was completed
signed, concurring in the ROl as the serving Primary 1G

The IGAR submitted by -0
allegation that she had been assaulted by .,}73.4.
had previously ordered a unit ;nvest:gatnon of the mmdent noththstandmg
alleged that the a
been taken against’'’
_had been “covered- up,
fia!leged inappropriate relationshi
had been “covered-up” by the command ab:B=1

" also participated in
ng her allegaticn that

‘she had personally wn‘messed while deployed in Irag and Kuwa:t as well as to
events that had been reiated to her by others aEl of which she percewed to

_Jabout havmg sex
: . Given that the

ple and “no one said anything,”
, “{blut of course since they covered up one i h
It proves nothing that they wouldn't cover this up either.”®® {ifz =

fwas not a witness to the aliercation betweem
at she had simply heard rumors around the Battalion as to what had occurred [Fab

S TOn YD DA 8s.
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referred allegations, | i
OIG of_ﬂce in mtd to late-2004 to complam that sh

') had reported the a!ieged
assauit and lmproper relationshtp (emphas;s added) the 35"
Signal Brigade Commander, but that he had failed to investigate her complaints

PIPA/IGPA seel
perception that|"

as engaged in an inappropriate reia’nonshlp with
:inoted that the testimonies of the 51°

improper relationship. _
'probabaisty‘ he had conciuded that

nic ;:\ailegatlon of assault
est;fsed to his beisef that the

al%egatton t
been addresse properiy I

In his testimony to the FORSCOM 10s, ! L

- had complained about "7 Tin her orig nal IGAR, adding that ™
reported that she had visited under the open door pchcy

personally told him abou but tha ,

sl had “covered it up

uBQ

:mproper relationship and they were “baseless .

¥ Under the military's widely used “open door policy,” any member of a command may seek a personal
discussion with his-or her cornmander on any matter of concern.
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maost notably, the IGAR does
personally of her compiamts

allegation that she had been assaulted by ” " .
ordered an inquiry into those allegations),

_ alleged
test;f’ ed tha’f

~ Commanding General of same,
perceptions of an inapprcprlate

te re!a;tlonshlp internal to the Brigade, butthat he i
because the FBOIGw ‘ovmg out w;th the case.”

declined the
[ab-C-10d% G
referring the altega’czons to
Brigade Commander should np

request on
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 November 22, 2004 the Commanding banera! s;gned the anmal dwect:ve to the
FB OIG to inquire |nto the allegations [Hab i1 : '

matter or that he haci instructed that it not be investigated. Rather,}
acknowledged repeaiedly his beélef that the FB OfG needed to deal w;th the

o i

testified that he deployed from Fort Bra

he had met wi
approximately two weeks prior.
that the lns

eive some unfavorable in crmaﬁon
one of the Battahon Commanders subordinate .

investigate because he
General absu'{ the matter.

into allegations of an inappropriate relationship mvolvmg o
recalled that he_had previously conducted & Commanders inq ry in

re may have existed in his unit a perc p on tha
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_ ..);were engaged in an snappropnate relatlonshlp and that the CSMs
had tried between themselves to make personnel moves to address the concemn
and "stabilize the organization.” “was clear, however, that neither of the
CSMs had previously brought the maﬁer to hlS aﬁent;on and that he had not
been aware of the al}eg_
2004 conversation with:

_ Iﬂ hlS December 3,.2004, testimony to 1% e
e CSM of the 51 Signal Battahon md;cated that during the
unif's deployment to Iraq and Kuwaxt in the February 2004 timeframe, he had

about the perception that sorﬁethmg in
and that he had told the 35" S|gna! Brigade CSM, [

redeployment to Fort Bragg in late 2004, he had received a telephone call from
the Staff Duty desk asking h:m io come to the headquarters buﬂdmg bacause

credibility or anirfhmg concrete” to altegat;ons S0
de ded o keep the mcrdent at the fowest level and to “try and satisfy

as well as the effects it would have on the unlt -
3]. There is no evidence that elther
their concerns about\

ol

reported that |’

”'"r‘ﬁber 2004 and to

| was involved in an inappropriate

reIatioh“shl'[:“)?m
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- Discussign:

The preponderance of the ev:dence does not substantlate that’

wouid have been ove'éz'e-achmg to accusel!
of which he had been previously unaware.

is no indication that |
up” of the ;nappropnate relatlonsth between'
in either her IGAR or in her December 3, 2004 in erview. :
vague references to a perceived unit cover-up of the mapproprsate reiationshnp o
buttress her assertions that the unit had also covered up her i

allegation that she had been assaulted by’

Second, the preponderance of the testimonial evidence documented by -
- the FORCSOM 10s investigating the OSC-referred aliegations supports the
premise that ~_did not know abo alleged inappropriate
relationship wit i old in late November
interviewed by
in the context of their PA/PI e ‘
SR “*had previously informed ' .about exestmg
unit perceptlons of an mapproprlate relationship or of the altercation between
; i " testified that he and
‘because they deemed the
=i testified to his presumption
tsome point in time, he did not know

pecn‘;caﬂy decrded not to tell
lack credibility. Although!
. had mformed‘“

In view of this body of evidence, it would have been inappropriate and

unfair {o hold esponsible for covering-up an allegation of which he had
beer previously unaware. :
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mlsconduet against;:
addressed both the assault on

had mqu:red into the a!legat;on of an inappr ationship, but ha
ed no substantla’{mg evudenc:e S“UH ;.j;%had cautioned"’

‘?;atiegations were brought fo his attention, &
of preparing for a January 24 2005,deploym

urged? el : Slo determlne q ckly whether there
existed a suﬁ’ment basus to brmg the alEe attention of the

_ - concluded th
- thad developed sufficient facts, |
the matter o the Commandmg General who lmmediateiy undertook to authorize
the FB OIG to inguire further into nd subsequentfy imt:ated an AR 15-
6 investigation. Presumably ati

investigated in the context f th AR 15—6 was whethe




- : was engageo m an -
mappropnate relatlonshlp Peroetvmg under gither soenano tha

taken ap

& - refused to investigate the
n mappropnate relationship between
is unsubstantiated.

delayed investigating a report that.
'Commander, 327" Signai Battalion, had condoned his
troops consumptson of aloohol in violation '

, stating that he did not
want to burden units while they were preparing for deployment

Summary of andlnqs The preponderance of evidence does not support
complainants’ assertion that i delayed the mvestigatton of
allegations against
finding that on Aprii 23, 2004, | G
compiain that on April 2, 2004, he had been assaulted by three NCOs while on a
rest and relaxation trip fo New Orleans, Louisiana, at the conclusion of a
- deployment io the Joint Readiness Training Center, Fort Polk, Louisiana. 1t was
determined that the troops’ consumptson of alcohol had been a factor in the
assault. On Apni 29 2004 within six days of receiving :
complaint, i, referred the assault allegations to
a Commander's Inqulry It was only in the context of that Co
that it was d troops’ consumption of aicohol had been
approved by in v:olatson of XVIIl Airborne Corps policy. The
substantiated allegation against; o Ewas properly included in the FB
OlG ROl rendered in the case.

Relevant Authorities:

AR 20-1, Inspector General Activities and Procedures, dated March 29,
2002 [TabAad provides as follows: :

{a) Paragraph 4-5b(2) provides that iGs will determine whether a
complaint contains allegations of wrongdoing by an individual or contains
information regarding an adverse condition. In both cases, the G will either
initiate an snvestigatrve inquiry or refer the allegation fo the chain of command to
work .
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{b) Paragraph 8-1b(2) defines an investigative inquiry as “the fact-finding
process followed by IGs to gather information needed to address allegations of
impropriety against an individual that can accomplish the same objectives as an
IG investigation. . .. The investigative inquiry is the primary fact-finding process
used by IGs to address allegations.” :

(c) Paragraph 8-2a(2) céuti'ons that "[ijnspector general investigators will .
make or obtain conscious decisions on disposition of all allegations.”

(d) Paragraph 4-1 addresses the "Inspector General Action Process” and
provides that inspectors general will use the Inspector General Action Process .
(IGAP) . ... in receiving and resolving IGARS. The IGAP provides for a
'systematsc fact-finding approach to problem solving. Specific actions or
components of the IGAP are integral to the whole process and are not intended
to be a group of individual steps that are accomplished independently during the
process. The process does not require a dogmatic sequential approach of each
step for every case, but using this process allows the 1G to accompﬁsh all critical
tasks In resolving compla:nts : '

(e) Paragraph 4-8a prowdes that "[t}he chain of command has the
responsibility and the authority to address complaints. Inspector Generals will
decide matters that are appropriate for the chain of command and then monitor
the case after the referral is made to ensure the chain of command takes proper
action. When appropriate, 1Gs should refer allegations o commanders while
protecting confidentiality of the source to the extent possible.”

Evidence:

There is one | FB OEG case ﬂle Number FJ 04-0152, assoc;ated with this

CE _.ncmplamed
that hlS company commander . . had wronged him by
vacating a Suspensmn of. pumshment assocxated wzth a previously imposed
Articte 15.% 270 ‘alleged that he and another soldier had been
assaulted by three NCOs at the conclusion of a rest and relaxation trip to New
Orleans, Louisiana, foliowing a _depia e Jcm Readi T_rammg
Center, Fort Polk, Louisiana {labiEs pedl. | S wasa
member of the 327’“1 Signal Battalion, a sub-element of the 35" Signal Brigade.
S asserted all but one of the members of his unit who were present

# Case Number FJ 04-0152, opened April 23, 2004, closed October 28, 2004 FiEbiRsiog,
' An Article 15 is non-judicial punishment authorized by the Uniform Code of Military Justice. 1fa
commander finds a soldizr guilty of the offense alleged, the commander may impose punishment, up to the
Himitations set by statute and regulation. A commander may, however, suspend the soldier”s punishment
for a period of time, in effect placing the soldier on probation. The suspension of punishment may be
vacated if the solider engages in subsequent misconduct before completing his probationary period.
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at the time of the assault incident had been consuming aicohol. The FB OIG
PAPINGPA determined that the soldiers’ improper consumption of alcohel while
deployed had been a factor in the assaults. Given the facts brought to light by
th PA/PIAGPA, the FB OIG questioned whether " o
pumshment had been vacated appropnately and whethe

~ sought an audience with him to discuss the incident.

On April 29, 2004
FB OIG PA/PI/IGPA to t
investigation. Nei

Brigade Commander, f“ ¢ . for
.. complaint nor the referred a!!egatrons
asserted that| _ had |mproperly authorized his troops’ consumptron
of alcohol. Infact, - referral specifically directed -
determine whether the consumptron of alcohol [was] IAW Fort Bragg Master

Policy Number 42 "9 _ and “[wlho authorrzed the consumptaon of alcoho] during

for mvesilgatxon the FB OIG suspec
ops’ consumption of alcohol,

~of having authorized hi
accofdance wrth Fort Bragg policy, |
; 7 the first Colonel-level Commander in the 3271 Signal
Battalion's charn of command, for authorization to permit his tr
alcoho! in a deployed environment. There is no evidence that]
hes:tated to refer the allegatlcn regardmg alcohol consumption t
igati 2= had any interest in “protecting

In response to the FB OIG referral |-
investigation. ;the AR 15—5 Investlgatmg Officer (tO) completed hzs report on

Mwwm

report substantiated that ad permitted his soldiers to consume
alcohol while on a field irammg exercise, in violation of the Fort Bragg Master
Policy Number 42 | ]
Commanding G
action against:
General grante
rssued‘ o] -

* Fort Bragg Master Policy No. 42 provides that “personnel will not purchase, possess, or consume alcohol
during deployments or exercises without prior approval of the first colonel in the chain of command. This
;‘:}OIIC} is punitive .

* In most cases, *.he Commdndmg Gener
adverse action against senior officers. A
by-case basis, that the Commending General cede jurisdiction to permit?
particular subordinate officer.

“himself the authority 1o take
“couid request, on a case-
ito take action against a
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"7 'added to fhe RO a dsscussuon of the substantlated allegation against””"
7 even ’ihough that allegat:qn had not been ori znati referred by the

referred allegations, “stated that a soldier had complained to the FB
OIG that he had been punished for misconduct (in that a previously suspended
pumshment for a prior offense had been vacated) while deployed to Louisiana

' T stated that the soldier specifically complained that
ed soldiers to consume alcoholic beverages during the

case, had prepared a requ.est for a Commander's iz%qurry to[ % i
* Signal Brigade, w ised 'unsdlctzon over the 3271 Signal

did not want to d!strgct the _um% with aiiegat:ons agamst‘ ;ts ieaders while
it was preparing o deploy DG, o s

(o} - setting forth options as to how to
“‘Agﬁp‘&'@’j(}&} It should be noted that the

in response to

testified thathe
i “that he was going to mciude the finding agamsb

"m the FB OIG ROIE even though the allegatton had

. f;%had never interfered with
- idecision to lnclude the information in the final ROY and that
‘had never directed him not to pursue the allegation against

" 1t appears that

' ' : paring to deploy to Irag in January 2005 as part of the
larger Fort Bragg deplovmeni i whic ;

: also pariicipated.
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rpmba‘uonary period of employment with the FB OIG Hal
c;fted to hts 1mpress;on” tha

~had made severa calls fo §

“protect” g
allegations, particularly for leader mrsconduct
often made comments to his |G office concermn

command climate is a bl’s skewod he o
protection.™ S

s the frequent subject of IG
lestified that he had
and that “his
_was ‘beyond

Discussion:

Other than the testimonies of the comp[amants there is no objectlve
evidence of delay on the part ofi’

OIG in conduc‘ﬁng a PA/Pi/!GPA s
- icomplaints to 13 o for mvestrgatson in fact, the

aEiegatlons as developed b the PA/PI/IGPA were forwarded to|

6 days (4 working days) ofl2 s

there is nc evidence {0 corroborate complamants cia;ms that |

refused to sign the memorandum referring the allegations to th
command.

There is no ev:denoe that, at the t:me the atiegatlons were referred to

whether ‘thu . éu’{horlzatlon accorded with Fort Bragg policy. ©
g .in his complaint, nor were ailegat:ons agam

returned by aiso denied

knowiedge of ar any a]legat;on agains .ireceived i’he
vised him . ,_ofthe ﬁndlng naming! :
further denied that he ever would have attempied fo

nd asserted that to the contrary, he was particularly
sensitive ocomplam s from unit, which [
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percewed as beset by an unfavoraote command cnmate

from mcludmg the :nformat;on adverse to
mn the ﬁnal FB OIG RO![

_m_deiayed an investigation
intc aliegations that fi nmpropefy authorized his troops to
consume alcohod while deployed is unsubstantiated.

Corrective Action Related to Allegation 5:

The FORSCOM 1QOs investigating the OSC-referred allegations noted that
there was "na evidence of the use of case notes in the . . . [IG] database or the
case file." “Case notes” refer to a chronological listing documenting each and
every action taken in a particular case. Although not a formal requirement at the
time that the FB OIG worked the cases at issue in the OSC-referral, IGs have
long found the case note method to be of great utility in documenting the
progression of cases. Thus, the January 2006 iteration of The Assistance and
_ Investigations Guide mandated the use of case notes to-document in the 1G
database and the case file all actions taken with regard to a specific case; the
failure fo use “case notes” is now considered a substandard practice.®* The

~Inspector General of the Department of the Army has directed that at the-

conclusion of matters related to the OSC-referred allegations, a team comprised

% This observation appears on page 25 of the FORSCOM OIG report. The requirement to document the
progress of an 1G case in the case notes was pot formally codified unti] the Jannary 2006 version of The

" Assistance and Investigations Guide [ . The 2006 Guide was the first doctrinal 1G publication to
formally impose a reguirement to use case notes, but the “case note” technique has long been used by 1Gs
and taught at the 1G School. Section 1-2, para. 274 of the 2006 Guide provides: :

“d. Case Notes: Case notes should be a detailed chronological listing of everything pertaining to
the case. They should include, at a2 minimum --

= phene ealls, including names, phone numbers, summary of topics/discussion
« notifications, if verhal or written

= coordination with stafffcommand (who, what, ...)

+ tegal reviews

» any e-mails, faxes, or correspondence recetved or sent

= additiona! information as required

{Because the system] . . . allows more than one 1G to input data isto the same case file, 1Gs should make
use of that capability and update cases notes, even if he or she is not the primary 1G working a particular
case but merely answered or processed information on behalf of -- or during the absence of -- the
primary action officer.”

ification requiring case notes post-dated the FB OIG report pertaining to
hlcn was opened on April 23, 2004 and closed on October 28, 2004,
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of DAIG experts will conduct an on-site "Staff Assistance Visit” with the FB OIG

to assess that office’s policies and procedures and to provide retraining and other
on-the-spot assistance to the FB OIG in remedying any deficiencies identified.
The use of case notes will be a particular focus of this “Staff Assistance Visit."

“STAND ALONE" ISSUE

The foilow'ing addresses a “stand alone” issue, not referred by OSC, but
raised in the context of the investigation into the OSC-referred allegations.

1n testlmony to the FORSCOM IOs znvestzgatmg the

g nt, stated to end on May
18, 2004. Such hiring authonty was frequently employed to address the
increasing staffmg demands associated W|th the Global War on Terrorism. On

term positionas a |

mated his employment with the FB OIG to accer
“SEED]. In accepting the term position in thel ™
h:msehc Eonge\nty accrual, benefits, and most 1mpor‘tantiy, a promoiion For

apromoted to G812.

It appears that shortly after!
sometime in early February 2005, 7" ]
office servicing Fort Bragg and requested asssstance in terminatin
asserting tha had engaged in inappropriate conduct, to include
swearing and shouting at customers. Prior to the termination action being
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completed, on February 15, 2005
position in the XVIHi Airborne Corps; iy
February 4, 20086, h:s G- -3 term appomtment was extended through December
25, 2008 | awfaigmmf’ : _

vo!untanty returned to his

Questions posed by the DAIG to. P ---53?51“? Chief,
FORSCOM/Installation Management Agency Team Fort Bragg Civilian
nel Advisory Center and to| + - Fort Bragg attorney-
‘ em nt in the effort to termmate

~'was deployed to Iraq at the time|
it s to have been

emp!oyment

LISTING OF VIOLATIONS OR APPARENT VIOLATIONS OF LAW,
RULE, OR REGULATION

documentation and preservatzon of witness interviews appear to have pervaded
FB OIG operations during the period relevant to the OSC referred allegations.
SEA egatn”é’ﬁvs“ fthough the requirement to document the progress of

an IG case ‘using “case notes” was not codified until publication of the January
2006 version of The Assistance and Investigations Guide (subsequent fo the
2004 FB OIG investigation at issue in this allegation), the utility of the “case note”
technique in properly and accurately recording the progress of an investigation
has long been recognized by IGs and has been recommended by and taught at
the 1G Sqnggg ‘m“_i:he failure of the FB OIG I1Gs to document their investigation of

s ;complaints through case notes contributed to a perception that
the case fﬂe and perhaps the investigation itself, was incomplete and lacked

clarity.
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CORRECTIVE ACTIONS TO BE UNDERTAKERN

the FB OIG to rBOpen
allegation of reprisal agalnst

R

As. tm@SCﬁAﬂE&ation d OSCiAIE n.5; The inspector Genera[
of the Department of the Army has d:rected that at the conclusion of matters
related to the OSC-referred ailegations, a team comprised of DAIG experts will
conduct an on-site “Staff Assistance Visit” with the FB OIG to assess that office’s
policies and procedures and to provide training and on-the-spot assistance to the
FB OIG in remedying any deficiencies identified. The proper documentation of
witness interviews and the use of case notes will be specific concerns to be

addressed in the context of the “Staff Assistance Visit."

CONCLUSION

Army inspectors Generai play an extremely important role in ensuring that
both the Army as an institution and its individual members adhere to the laws,
rules, and regulations promulgated by Congress, the President, and the
leadership of the Depariment of Defense and the Department of the Army.
inspectors General serve as the “eyes,” “ears” and “conscience” of the Army and
the commands in which they serve. In this role an Inspector General must
uphold his or her swomn duty to serve as a fair, impartial, and objective factfinder
and problem solver. An Inspector General must be sufficiently independent so
that those requesting assistance will continue to do so—even when the
complainant feels that his supervisor or commander may be the problem.

Because of their distinctive position in the governance and oversight of the Army, '

Inspectors General have a particularly unique responsibility to conduct
themselves in accordance with the highest standards of professionalism,
adhering scrupulously to all laws, rules, and regulations and taking utmost care -
to ensure that their actions are, and will be perceived as, legally, ethically, and
morally sound. Most notably, the Inspector General is a critical component of the
Army's effort to prevent, investigate, and remedy whistleblower reprisal. On s¢
many levels, the allegations referred by the OSC-and addressed in the instant

- report remind each us of the importance of the Inspector General organization;
caution us to be ever mindful of the fact that for our system to be able to function,
those who see problems must be abie to report them without fear of retaliation;
and reinforce our duty tc ensure that any employee who makes a disclosure of
‘suspected fraud, waste, abuse, or violations of law or regulation is protected from
both actual retafiation and the appearance thereof.

The Department of the Army takes very seriously its responsibilities o
address, in a fimely, thorough. and deliberate fashion, the concerns drawn to ifs
attention by the OSC with respect to the matters discussed in this report
concerning the leadership, policies, and procedures of the FB OIG. The
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Deépértment has addressed, in depth, the myriad of cdmpie'x'issues comprising

the instant allegations referred by the OSC. Although none of the five allegations . '

referred by OSC was substantiated, this investigation, together with others -
- initiated in response to comptamts filed in other venues by the OSC =
: comp[amants c nificant benefit on the agency by facilitating the
. identification of i © unresolved potential whistleblower complaint of
-reprisal. Notwiths ng the length of time that has elapsed, the DAIG will
- reopen this case and bring it to a proper conclusion as fequired by law.

_ Further, the OSC-referred allegations have brought 1o light numerous
systemic flaws in the operating practices employed by the FB OIG. A DAIG
“Staff Assistance Visit” will assist in remedying these deficiencies and putting into
place practices and procedures that will improve the overall professionalism,
efficiency, and effectiveness of the FB OIG to perform its important mission..

Finally, the report addresses a single "stand alone” concern, separate and
apart from the allegations referred to the Department of the Army by the OSC.
Inquiry into the “stand alone” concern revealed neither a violation of law, rule, or
regulation nor a substantial and specific danger to public safety.

~ No evsdence with na’csona! security implications has been dlsciosed inthe
context of this investigation. There is no criminal violation inquiry referrai to the.
- Attorney General pursuant to Title 5, USC, Section 1213( d)(5)(d)

This letter, with enciosures is submiﬁed in satisfactlon of my

responsibilities underT:tIeS__USC Sectlons’!213(c} and {(d). Please feelfree fo

contact; " of the Office of the Army General

Counsel, | _wzth any further quest:ons Of CONCErns you may have
Assistant Segr"'efafy of the Army
{Manpower & Reserve Affairs)

Enclosures

as
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