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The Honorable Carolyn Lerner
The Special Counsel

U.S. Office of Special Counsel
1730 M Street, N'W., Suite 300
Washington, D.C. 20036-4505

USOSC HE BCTLIJULEE
RE: Whistleblower Investigation — Department of
the Army, Directorate of Logistics/Directorate of
Public Works (DOL/DPW), Combined Arms Center
(CAC) and Fort Leavenworth, Fort Leavenworth,
Kansas (OSC File DI-10-3098) S5

Dear Ms. Lerner:

In accordance with Title 5, United States Code (USC) Sections 1213(c) and (d),
the enclosed report is submitted in response to your referral of information requesting an
investigation of allegations and a report of findings in the above-referenced case.

The Secretary of the Army (SA) has delegated to me his authority, as agency
head, to review, sign, and submit to you the report required by Title 5, USC, Sections
1213(b), {c) and (d) [Tab A].

The Department of the Army (DA) has enclosed two versions of its report. The
first version of the report contains the names and duty titles of military service members
and civilian employees of the DA. This first version is for vour official use only, as
specified in Title 5, USC, Section 1213(e); we understand that, as required by that law,
you will provide a copy of this first version of the report to the Whistleblower, the
President of the United States and the Senate and House Armed Services Committees for
their review. Other releases of the first version of the report may resulf in violations of
the Privacy Act' and breaches of personal privacy interests.

The second version of the report has been constructed to eliminate references to
privacy-protected mformation and is suitable for release to all others as well as the
regulations that require protection as noted above. We request that only the second
version of the report be made available on your web-site, in your public library, or in any
other forum in which it will be accessible to persons not expressly entitled by law to a
copy of the report.

“The Privacy Act of 1974 is codified at Title 5, USC, Section 552a.

Printed on @ Recycled Paper



INFORMATION INITIATING THE INVESTIGATION

By letter dated August 17, 2010, the OSC referred to the SA its conclusion that
information provided by a whistleblower with first-hand knowledge, Mr. Phillip Nelson,
disclosed that there is a substantial likelihood that DA civilian employees at Fort
Leavenworth, Kansas, may have engaged in activities that violate a law, rule or
regulation, in particular 5 Code of Federal Regulations (CFR) Section 735.201, which
prohibits employees from gambling while on government-owned or leased property or
while on duty for the government from conducting or participating in any gambling
activity, including operating a gambling device, conducting a lottery or pool,
participating in a game for money or property, or selling or purchasing a numbers slip or
ticket. Included in the OSC referral was a betting sheet document containing 70 names of
individuals that the Whistleblower, Mr. Nelson, had provided to the OSC for its use
during its investigation into his allegations [Tab BJ".

The Whistleblower, Mr. Phillip Nelson, an electrician in the DOL/DPW? at Fort
Leavenworth, alleged the following:

1. For the last two years, during the 2008 and 2009 professional football seasons,
numerous employees, including those from DOL/DPW, engaged in gambling activities
on Fort Leavenworth property during duty hours by participating in a football pool on a
weekly basis.

2. Employees who wished to participate in the pool contributed $5.00 each week, and
a winner was awarded a cash prize on a weekly basis.

3. The names of the weekly winners were displayed on a piece of paper placedona
desk in the DPW Electrical Shop.

? This footnote prescribes the citation convention that will be employed throughout this report with a view
to facilitating the reader’s understanding of, and reference to, the specific document from which faets or
assertions set forth herein are drawn, Tabs or Enclosures referenced in this report are referenced as “[Tab x
or Enclosure “x™]. Additionaily, there are extensive references made to documents or information
referenced as “ROI”. The term “ROT” refers to the Army Regulation (AR) 15-6 Report of Investigation
(ROY) (and its exhibits) undertaken to investigaie the allegations referred by OSC to the SA. References
made to the memorandum that the Investigating Officer prepared to accompany the assembled ROI and its
exhibits is referenced as “ROI”. This investigation was conducted by the Investigating officer (10},
Further, documents that contain no reference to RO are documents that were not included as part of the
record documents for ROI but were assembled for purposes of this document which is the final Army
report to the OSC.

3 The DOL/DPW employees and the other employees referenced in this report are assigned to the Fort
Leavenworth Garrison, and as such, are emplovees of the U.S, Army Installation Management Command
{IMCOM).



4. DOL/DPW management, including Mr. Nelson’s supervisor, Superv1sor
Operations & Maintenance, was aware of, or did permit, these activities.

5. Maintenance Mechanic #1, a DOL/DPW employee, coordinated the pool and used
his government owned vehicle to distribute the betting sheets to and collect money from
participating employees,

CONDUCT OF THE INVESTIGATION

By statute, an agency is afforded sixty days to complete the report required by
Title 5, USC, Section 1213. On September 7, 2010, the SA referred the OSC
whistieblower complaint to the Commander, U.S. Army Training and Doctrine
Command (TRADOC), directing the TRADOC Commander to initiate an investigation
into the OSC allegations which were related to matters under the commander’s authority,
direction or control. On September 15, 2010, the TRADOC Commander forwarded the
whistleblower complaint, and delegated investigative authority to, the Commander, U.S.
Army CAC and Fort Leavenworth, for action as the appropriate subordinate commander
with responsibility for Fort Leavenworth [Tab C].* The Commander, CAC and Fort
Leavenworth is the senior mission commander of the Fort Leavenworth installation. The
Fort Leavenworth Garrison Commander is subordinate to the CAC Commander. The
DOL/DPW is a directorate within the Fort Leavenworth Garrison organization.®

* The Civilian Employment Handbook, an Everyday Guide, issued as CAC & FT LVN PAM 6%0-4

[Tab D], provides the following history of the Combined Arms Center (CAC) and Fort Leavenworth:
Founded in the spring of 1827, Fort Leavenworth is the oldest continuzous United States military
establishment west of the Mississippi River and the oldest continuous settlement of the United States
citizens west of the Missouri River. The Army established the fort to monitor fur trade in upper Missouri
and to protect trade caravans along the Santa Fe Trail from Indian attacks. As a result of President Grani’s
order for reorganization of the Army under General Sherman, in 1881 the School of Application for
Infantry and Cavalry was established at Fort Leavenworth. Today, the Command and General Staff College
is the United States’ senior tactical school-of combined arms. From the turn of the century, the Fort
Leavenworth garrison’s mission has been that of a supporting role for the college. The reorganization of the
Continental U.8, Army transformed the post into the United States Army Combined Arms Center (CAC)
and Fort Leavenworth to determine present and future answer to the questions of how the Army will fight,
how it will be equipped, how it will structured, and to perform important and far-reaching missions in the
areas of training and operations research analysis. Hence, the mission of the Combined Army Center and
Fort Leavenworth is to develop and train confident, competent, adaptive leaders who will train and fight
their units to win decisively in battle now and in the future, and to integrate verified doctrine, new
crganizations, and new equipment into the total Army.

° The Installation Management Command (IMCOM), activated on October 24, 2006 was created to reduce
bureaucracy, apply a uniform business structure to manage U.S. Army 1nsta11at;ons sustain the
environment and enhance the well-being of the military community, It is headquaﬂered in San Antonio,
Texas. (See http://www.imcom army.mil/hg/about/history) The individual employees in the DOL/DPW
directorate are managed under an IMCOM manning decument, however DOL/DPW as a directorate within
the Fort Leavenworth Garrison staff is subordinate to the Commander, CAC. The Fort Leavenworth
garrtson including the DOL/DPW falls under the purview of the CAC Commander. Accordingly, 1t is
apprepriate for the CAC Commander to investigate a whistleblower complaint involving activities in
DOL/DPW located on Fort Leavenworth.




On September 23, 2010, on behalf of Lieutenant General Robert Caslen, Jr., the

- CAC Commander, Colonel (COL) Dominic Pompelia, Jr., Chief of Staff, appointed COL
as an Investigating Office (10) under the provisions of Army Regulation (AR) 15-6,
Procedures for Investigating Officers and Boards of Officers, to conduct an informal
investigation into the allegations made by Mr. Nelson [Tab EJ.

COL Pompelia directed the 10 to investigate the validity of Mr. Nelson’s
allegations and make findings whether DOL/DPW employees engaged in gambling
activities on Fort Leavenworth property during duty hours in violation of 5 C.F.R. §
735.201, and specifically whether they participated in a football pool where cash was
collected and cash prizes were distributed during the 2008 and 2009 professional football
seasons; to determine who was involved, either actively or passively; whether the
conduct was condoned, consented to, or otherwise supported by the leadership or
supervisors of the DOL/DPW employees or the employees of other organizations; if such
conduct was condoned, consented to, or otherwise supported by the leadership or
supervisors; to provide the names and circumstances surrounding their involvement;
whether adequate policies and procedures are in place to preclude any recurrence of any
impropriceties, irregularities, or misconduct disclosed during the inquiry; to determine if
there was a misuse or abuse of a government vehicle and/or a misuse of other
government resources; and to investigate any relevant and related matters that he may
discover that fall under the areas of investigation previously outlined.

THE RULES AND REGULATIONS GOVERNING
- GAMBLING ON FEDERAL PROPERTY

Regarding OSC allegations 1-4, the regulation relevant to those allegations is 5
Code of Federal Register (CFR) Section 735.201. 5 CFR Section 735.201 is the Office of
Personnel Management administrative regulation that sets out employee responsibilities
and conduct and specifically addresses restrictions on gambling. It states that:

(a) While on Government-owned or leased property or on duty
for the Government, an employee shall not conduct or participate
in any gambling activity, including operating a gambling device,
conducting a lottery or pool, participating in a game for money or
property, or selling or purchasing a numbers slip or ticket.

(b) This section does not preclude activities:
(1) Necessitated by an employee's official duties; or
& (2) Occurring under section 7 of Executive Order 12353
and similar agency-approved activities.



Regarding OSC allegation 5, the governing authority relevant to this allegationé is
Title 31, USC Section 1349(b). This statutory provision sets out the penalty for willful or
vnauthorized use of a government vehicle for other than official purposes as follows:

An officer or employee who willfully uses or authorizes
the use of a passenger motor vehicle or aircraft owned or leased
by the United States Government (except for an official purpose
authorized by section 1344 of this title) or otherwise violates
section 1344 shall be suspended without pay by the head of the
agency. The officer or employee shall be suspended for at least
one month, and when circumstances warrant, for a longer period
or summarily removed from office.

SUMMARY OF EVIDENCE OBTAINED
FROM THE INVESTIGATION

During his investigation, as memorialized in the Report of Investigation (ROI)
which included a memorandum and 38 enclosures [Tab F], the IO interviewed 31
individuals regarding the allegations, including Mr. Nelson, Maintenance Mechanic #1,
and several management officials. [Tab F, Enclosures 1, Statement of Mr. Phillip Nelson;
Enclosure 7, Statement of Maintenance Mechanic #1. He also reviewed and gathered
vartous documents including briefings, handbook provisions, and other documents to
gain an understanding of whether Fort Leavenworth employees are trained and/or are on
- notice of matters related to gambling on government property or on government time
[Tab F, Enclosures 5, 7, and 9]. Investigating Officer also wrote two memoranda for
record to clarify the evidence and document key facts not otherwise clearly addressed in
the swom statements and other evidence [Tab F, Enclosures 4 and 8].

OSC Aliegations:

The Whistleblower, Mr. Phillip Nelson, made the following allegatmns that were
subsequently referred by OSC to the SA:

1. For the last two years, during the 2008 and 2009 professional football seasons,
numerous employees, including those from DOL/DPW, engaged in gambling activities
on Fort Leavenworth property during duty hours by participating in a football poolon a
weekly basis.

2. Employees who wished fo participate in the pool contributed $5.00 each week, and
a winner was awarded a cash prize on a weekly basis.

3. The names of the weekly winners were displayed on a piece of paper placed on a
desk in the DPW Electrical Shop.

- %The OSC letter to the SA dated August 17, 2010 sets out that Mr. Nelson alleged the improper use of a
government vehicle, but the OSC letter does not provide a legal citation for the alleged misconduct.
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4. DOL/DPW management, including Mr. Nelson’s supervisor, Supervisor,
Operations & Maintenance, was aware of, or did permit, these activities,

5. Maintenance Mechanic #1, a DOL/DPW émployee, coordinated the pool and used
his government owned vehicle to distribute the betting sheets to and coilect money from
participating emplovees.

Discussion:

OSC Allegations 1-4. Investigating Officer initiated his investigation on
September 23, 2010, and ascertained the following facts.

Mr. Nelson provided the OSC a detailed copy of a National Football League

" (NFL) summary betting sheet [Tab B]. This document was one of the documents
provided to Investigating Officer for his use during the investigation and provided
valuable background information with which to begin his investigation. [ROI, p. 1,
paragraph 21.. During his initial interview with Investigating Officer, Mr. Nelson testified
that he picked up the summary betting sheet from one of the tables in the break area of
the DOL/DPW Electric Shop where he was assigned. He further identified for
Investigating Officer several names on the sheet as current employees of DOL/DPW
[ROL p. 3, paragraph 4.c.; Tab F, Enclosure 1, Statement of Mr. Phillip Nelson, p. 1].

A review of the summary betting sheet revealed comprehensive NFL betting
activities involving Fort Leavenworth employees from weeks 1 — 16 during the 2009’
NFL season [Tab B]. The summary betting sheet contained 70 participant names, some
of which were nicknames or aliases (e.g., Pup, Demo, Stud Muffin). Investigating
Officer concluded that 25 of the 70 participant names were those of government
employees [ROI, p. 5, paragraph 6.a.1.; see also Tab F, Enclosure 3]. The remaining
names were those of off-post civilians who did not fall under the purview of the
investigation and thus were not interviewed® [ROI p. 5, paragraph 6.2.2.]. As a result,
Investigating Officer subsequently interviewed a total of 31 individuals, including .
participants in the betting pool, members of management, and other witnesses, and
obtained sworn statements from all of them, including the Whistleblower, Mr. Nelson
[ROL, p. 3, paragraph 4.d.; Tab F, Enclosure 4, 10’s Memorandum for Record].

"The summary betting sheet was not dated but a review of the information on the sheet supports the
conclusion that the sheet was from the 2009 NFL season. For example, participants on the sheet included
several Ft. Leavenworth employees who began working on Ft. Leavenworth during 2009. Accordingly,
because Investigating Officer began investigating the matter on September 23, 2010 [ROI], which was at
the beginning of the 2010 NFL scason, it can be concluded that the information on the summary betting
sheet was from the 2009 season. _

¥ The 10 determined 25 of 70 aliases/names on the betting sheet were DOD Employees and interviewed
each of them. Because the remaining 45 aliases/names on the betting were not identified as belonging to a
DOD/DA employee, the 10 after conferring with his legal advisor, determined these idividuals were
outside his investigative purview, and thus were not interviewed or otherwise pursued as investigative
leads. At the time, the OSJA did not believe that there was 2 requirement to coordinate the investigation
with local law enforcement or prosecutorial authorities.
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Maintenance Mechanic #1, the employvee Mr. Nelson alleged operated the NFL
betting pool, plainly admitted that he ran the betting pool for the past three years and he
did so on government time. Additionally, he also actively participated in the football
pool for the last six years. Maintenance Mechanic #1, who had worked as a maintenance
mechanic for DOL/DPW for six years, explained that the cost to participate was $5 per
week and that participants could play any or all weeks, and each week was a separate
event. Maintenance Mechanic #1 indicated that participants were to pick the winner of
cach of the week’s NFL games and also pick the winner and score of the Monday night
game. The person with the highest number of correct picks won the weekly pool. If
there was a tie, the participant who predicted most closely the score of the Monday night
game would win the weekly pool. [RO, p. 4, paragraphs 5.b. and 5.c.; Enclosure 2,
Statement of Maintenance Mechanic #1; and Enclosure 4, I10’s Memorandum for Record,
pps. 1-2, paragraph 3]. Maintenance Mechanic #1admitted that participants would
routinely drop off their picks in a box in DOL/DPW (HVAC Shop) or his mailbox.’
Maintenance Mechanic #1 stated he made payouts to the winners on Tuesdays, either
directly fo winners on the installation or at several bars. He indicated the pool was a big
morale booster which was growing every year. Finally, he admitted that he would
destroy any papers at the end of the NFL season. [Tab F, Enclosure 2, Statement of
Maintenance Mechanic #1, p. 1]. During his interview, Maintenance Mechanic #1
reviewed the summary betting sheet and provided Investigating Officer information about
which participants were government employees and which were not [Tab F, Enclosure 4,
10’s Memorandum for Record, p. 2, paragraph 3.b.}, information which Investigating

Officer used to compile the list of 25 government employees who participated [Tab F,
- Enclosure 3].

A review of the summary betting sheet {Tab B] further revealed that most of the
participants in the betting pool participated every week while a few participated less
frequently. The 2009 summary betting sheet set out the number of correct picks each
participant made during the given NFL week, and the name of the weekly winner was
placed at the bottom of the sheet. The winning payout amount each week was clearly set
out above the winner’s name and ranged from $236 to $272 for a total payout through
week 16 of $4096. The sheet also revealed a category labeled “progressive pot,” a
weekly amount ranging from $59 - 368 that appeared to accumulate through the end of
the 2009 NFL season. The weekly payout amount and the weekly progressive pot

®After the completion of the ROI, in a subsequent inquiry from OGC, the IO provided the following
description of the physical location, setting, and circumstances surrounding the primary site of the footbail
pool activity: “Maintenance Mechanic #1 kept a box to collect the selection sheets and monies on a shelf in
the HVAC Breal/Lunch Room located in building 238. Building 238 only houses the HVAC Section of
DOL/DPW. The resalts of each week's games were also posted in this same room. The employee break
areas where nickel and dime poker was conducted include this same building and is in the same open space
as the room with the shelf where the selection sheet box was maintained during football season. Other
building break areas where nickel and dime poker was conducted included building 304 (Utilities
Maintenance and Facilities Maintenance), building 247 (Equipment and Grounds Maintenance) and
building 116 (USDB Maintenance Shop). These employee break areas are the same areas where
Supervisor, Operations & Maintenance posted notices or memorandums telling employees to not play cards
for money.”



amount equaled the total amount obtained each week from the participants who
contributed $5 per week to the betting pool.

In addition to operating the NFEL betting pool, Maintenance Mechanic #1 also
actively participated in the pool. Based on the summary betting sheet Mr. Nelson
provided the OSC, Maintenance Mechanic #1 won twice during the 16 possible NFL
weeks in which bets were tracked 1n 2009, in the amounts of $264 during week 7 and
5264 in week 9 [Tab B]. It is unknown how Maintenance Mechanic #1 submitted his
picks or if anyone was required to review his picks prior to the kickoff of the week’s NFL
games.

Numerous witnesses verified the information provided by Maintenance
Mechanic #1 and provided additional information that assisted in explaining the details
and logistics of the football betting pool on Fort Leavenworth. For example, though
- Maintenance Mechanic #1 had been operating the betting pool for the last three years,
several witnesses indicated that the pool had been in place for as long as 10 years. Other
witnesses established that participation in the betting pool was purely voluntary.

Witnesses indicated participants picked up betting sheets in the break area of the
Flectric Shop [ROI, p. 4, paragraph 5.c.; Enclosure 1, Statement of Mr. Phillip Nelson].
Most participants admitted they would drop their picks on betting sheets in a designated
unlabeled box inthe HVAC Shop of DOL/DPW., A few participants stated Maintenance
Mechanic #1 would pick up their betting sheets or they would drop off or give their
betting sheets to him either at the golf course, when bowling together, at his house, or in
the parking lot. Several participants indicated they would drop off their betting sheets
and money at Maintenance Mechanic #1°s house or at other locations off base,

Witness interviews established that betting activity was clearly open and
apparent in the workplace [Tab F, Enclosure 1, Statement of Mr. Phillip Nelson]. Mr.
Nelson stated he saw the betting sheets on the card and picnic tables in the Electric Shop
and saw Maintenance Mechanic #1 on various occasions pick up and carry out stacks of
betting sheets. [Enclosure 1, p. 1, Statement of Mr. Phillip Nelson]. Others verified that
the gambling activity was readily discussed among employees and betting sheets were
available in the break area. Boiler Plant Operator provided information that the betting
activity was so well known in the workplace that the winner would usually bring in
donuts on Wednesdays after receiving their winnings [Tab F, Enclosure 4, [O’s
Memorandum for Record, p. 2, paragraph 3.g.].

The mvestigation thoroughly explored the issue of whether management was
aware of, or did permit, the football betting pool activities, and most sworn statements
specifically addressed the issue of knowledge. Though several witnesses, including
Maintenance Mechanic #1, indicated management likely knew of the activity or the
witnesses assumed they knew [Tab F, Enclosure 2, Statement of Maintenance Mechanic
#1 who testified that OMA Maintenance Supervisor and Boiler Plant Operator Supervisor
knew and participated], most other witnesses indicated in their sworn statements that they



did not know if management knew or they stated they had never discussed the matter
with management.

Mr. Nelson specifically alleged to the OSC and in his sworn statement to
Investigating Officer that his senior rater, Supervisor, Operations & Maintenance, GS-13,
Supervisory Operations and Maintenance Manager, knew about the pool and permitted it.
Mr. Nelson reasoned that Supervisor, Operations & Maintenance’s office was in the
building next door, he was around a lot, he knew all the guys from the shops, and there
was 110 way he did not know [Tab F, Enclosure 1, Statement of Mr. Phillip Nelson].
Utility Systems Repair-worker was the only other witness who mentioned that
Supervisor, Operations & Maintenance, in particular, might have known about the pool.
Utility Systems Repair-worker’s basis for thinking Supervisor, Operations &
Maintenance might have known about the pool was that Supervisor, Operations &
Maintenance would come in “fairly often” to discuss shop matters with Facility
Operations Management Supervisor. Utility Systems Repair-worker offered no other
information to substantiate that Supervisor, Operations & Maintenance was aware of the
gambling activity. Contrary to Mr. Nelson’s allegation, Supervisor, Operations &
Maintenance provided a sworn statement asserting that he was not aware of any football
pool until the matter was investigated. The investigation revealed no further information
to support Mr. Nelson’s allegation that Supervisor, Operations & Maintenance, in
particular, knew about the football pooi [Tab F, Enclosure 4, p. 3, paragraph 4.c.].

Besides taking Supervisor, Operations & Maintenance’s sworn statement,
Investigating Officer interviewed and took sworn statements from five other supervisors
regarding their knowledge of gambling activities in DOL/DPW. The supervisors
included Deputy Garrison Commander (a GS-135, Supervisory Program Manager and the
senior civilian in the Office of the Garrison Commander); Director, DOL/DPW (a GS-14,
Supervisory General Engineer and Supervisor, Operations & Maintenance’s supervisor);
the GS-12, OMA Maintenance Supervisor and Mr. Nelson’s immediate supervisor; the
WS-10, Boﬂer Plant Operator Supervisor; and a GS-12 Facility Operations Management
Supervisor. Both Deputy Garrison Commander and Director, DOL/DPW indicated they
were unaware of the football pool in DOL/DPW until the investigation commenced.

OMA Maintenance Supervisor was a supervisor who was found to have been
the only supervisor who actively participated in the betting pool by the 10.!° He admitted

*%14 should be noted that the 10’s finding and conclusion relative to OMA Maintenance Supervisor were
that he was the only supervisor that was an active pariicipant in the football pocl [See ROI, p. 7, paragraph
6h and p. 8, paragraph 6.b.1.]. Hence, the IO recommended that since, he participated in the football and
was 3 supervisor, his “actions created a work environment that permitted the misconduct by not enforcing
the requirements of Title 5 C.F.R. Part 735.201.” The IO recommended that OMA Maintenance Supervisor
receive a 1-2 days suspension [See ROL p. 10, paragraph 7.g.}. On the other hand, the IO finding and
conclusion regarding Boiler Plant Operator Supervisor was that he participated in the football pool for the
last six years as was reflected in Boiler Plant Operator Supervisor’s own statement [See ROL, p. 5,
paragraph 6a(2)(b}(1); p. 7, paragraph 6a(2)(h), and the recommendation for a reprimand as disposition in
paragraph 7c(1) on page 71. However, the IO did not recognize/acknowledge the fact that Boiler Plant
Operator Supervisor was a supervisor and given that status, he should recommend a higher penalty for kim
similar to his recommendation regarding OMA Maintenance Supervisor. Instead, the 10 grouped Boiler
Plant Operator Supervisor in the nonsupervisory employee category that he referred to as “DOL/DPW
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he became aware of the pool in the fall of 2008, was asked if he wanted to participate,
and then elected to do so. He indicated, however, that he informed Maintenance '
Mechanic #1 on two occasions that it was illegal to participate on duty hours and that he
received a copy of his weekly betting report before work. OMA Maintenance Supervisor
further stated he was not aware of how the football pool was managed. OMA
Maintenance Supervisor was listed under alias “Six Pin” [Tab E, Enclosure 3] on the
2009 summary betting sheet [Tab B].

Facility Operations Management Supervisor asserted he did not participate in the
football pool and never spoke to his employees about it, though he did hear some talk in
the shop during breaks. He denied knowing the extent of the football betting activity. He
also admitted he was aware of the box in the HVAC Shop in which he saw individuals
placing papers. He stated he “suspected™ it was for the football pool but he never asked
anyone about it. He further stated that OMA Maintenance Supervisor and Boiler Plant
Operator Supervisor said they were in the pool, but Facility Operations Management
Supervisor said he did not think other managers knew about it.

Employee Construction Control Representative #2 stated he did not know if
current managers knew about the pool, but he said that former DOL/DPW manager,
David Prindle, knew about the betting pool [Tab F, Enclosure 4, 10’s Memorandum for
Record, p. 2, paragraph 3.e.}. Investigating Officer contacted Mr. Prindle, who
reportedly retired ten years ago and lives in the local area [Tab F, Enclosure 4, I0’s
Memorandum for Record, p. 2, paragraph 3.£]. Mr. Prindle indicated that he did not
recall ever seeing or hearing anyone in his department participating in a football pool or
any other form of gambling [Tab F, Enclosure 4, [0’s Memorandum for Record, p. 2,
paragraph 3.f.]. Mr. Prindle did not provide a sworn statement.

. O8C Allegation 5. With respect to OSC Allegation 5, Mr. Nelson alleged that
Maintenance Mechanic #1 used a government vehicle fo distribute the betting sheets to
and collect money from participating employees. When questioned, Mr. Nelson admitted
that he never actually saw Maintenance Mechanic #1 use a government vehicle for these
purposes. However, Mr. Nelson explained that Maintenance Mechanic #1 drove a
government vehicle all day and 1t is, therefore, the only way Maintenance Mechanic #1
could have picked up and passed out betting sheets [Tab F, Enclosure 1, Statement of Mr.
Phillip Nelson].

On the other hand, in his sworn statement, Maintenance Mechanic #1 declared
that he “absolutely” did not use the government vehicle to distribute or pick up betting

employees” and recommended that Boiler Plant Operator Supervisor receive a written reprimand {See ROL,
p. 9, paragraph 7.c.]. Therefore, perhaps the 1O made an error in citing OMA Maintenance Supervisor as
the only supervisor who actively participated in the football pool. Alse, the IO perhaps erred in not
including MAJOR as a supervisor at the Fort Leavenworth site. After the ROI's completion, a request from
OGC for additional clarification relative to Major revealed that Major is the Chief, Instructional Systems
Division Directorate of Education Technology (DOET), Command and General Staff College, which 1s
located at Fort Leavenworth.
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sheets or money. He stated he never used the government vehicle for anything other than
work. [Tab F, Enclosure 2, Statement of Maintenance Mechanic #1].

Other than the Whistleblower’s bare assertion, no witness provided information
that Maintenance Mechanic #1 used a government vehicle in the operation of the betting
pool. As previously set out, numerous participants on the installation verified that they
would pick up betting sheets in the break area of the Electric Shop and drop their betting
sheets 1n a designated unlabeied box in the HVAC Shop of DOL/DPW or with
Maintenance Mechanic #1, thereby presumably not requiring the transport of the
information by Maintenance Mechanic #1 in any vehicle.

Additional Relevant Evidence.

Evidence collected during the investigation revealed that other forms of gambling
occurred in the DOL/DPW workplace throughout the years. Various DOL/DPW
empioyees described their participation in or knowledge of employees playing cribbage,
penny ante poker, and other card games for small amounts of money during lunch and
breaks [Tab F, Enclosure 1, Statement of Mr. Phillip Nelson''].

OMA Maintenance Supervisor admitted he was aware that employees were
playing cards for small sums of money. Facility Operations Management Supervisor’s
sworn statement indicates he may have known about the card games, but he did not
specifically admit it in his statement. Deputy Garrison Commander said he was aware of
card playing but stated he was unaware that money was involved. Director, DOL/DPW
indicated he found out about card playing around December 2009 or January 2010 when
Supervisor, Operations & Maintenance brought the matter to his attention. Director,
DOL/DPW indicated Supervisor, Operations & Maintenarce told him he had put out a
memorandum to his branch chiefs to ensure the activity ceased. Supervisor, Operations
& Maintenance stated that Mr. Nelson informed him of gambling during card playing,
and he immediately told the branch chiefs to stop any gambling on or about December 4,
2009.

Construction Control Representative #1, GS-9 DOL/DPW employee, stated that
there have been college basketball brackets, World Series pools, and other types of
gambling within DOL/DPW for years.

" Tt should be noted that the Whistieblower, Mr. Nelson, admitted that he too had participated in playing
cards and cribbage. He testified that “I’'m not perfect; I admit that I played in the card games at first. It was
penny ante poker and it wasn’t a lot of money. After a while I realized 1 was just hurting myself because 1
had a gambling problem. I toid my boss OMA Maintenance Supervisor and Supervisor, Operations &
Maintenance about it and Supervisor, Operations & Maintenance told everybody ‘no card playing’ at lunch.
Then in December of 2009 it was put out that you could play, but not for money.”
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Many participants 1n the NFL betting pool denied knowing that participation in
such a pool in the workplace was illegal citing the open nature of the activity, how long it
had been going on, and other similar factors. Likewise, numerous witnesses thought
government employees should be briefed on or better informed and educated about the
prohibition on betting pools in the workplace.

EVIDENTIARY FINDINGS AND CONCLUSIONS

: On April 5, 2011, Investigating Officer completed his findings and

recommendations, and submitted his ROI {Tab F] to the Office of the Staff Judge
Advocate (OSJA), Fort Leavenworth, for legal review, in accordance with AR 15-6,
paragraph 2-3(b). In his ROI, Investigating Officer made the following findings and
conclusions [ROL pps. 3-11]:

1. Employees of DOL/DPW engaged in gambling activities on Fort Leavenworth
property during duty hours in violation of 5 CFR Section 735.201. A total of 25 Fort
Leavenworth employees actively participated in a football betting pool where cash was
collected and cash prizes were distributed during the 2008 and 2009 football seasons, and
19 of them were DOL/DPW employees, including one member of management. One of
the nineteen DOL/DPW employees who actively participated, Heating and Air
Conditioning Equipment Mechanic #4, did not do so on government time or on
government property.

2. One active duty Army soldier assigned to Headquarters and Headquarters
Company, four employees from the Family and Morale, Welfare and Recreation
(FMWR) Office, and one employee from the Adjutant General’s (AG) Office actively
participated in the football pool. Two of the four FMWR employees who actively
participated in the pool, Recreation Assistant (LEAD) and Recreation Assistant, did not
do so on government time or on government property.

3. The football pool involved the regular season games of the National Football
League (NFL). The entry fee to play in the pool was $5.00 weekly per person. The
participants could play any or all weeks, and each week was a separate event. The
participants were to pick the victor of the games and also determine the victor and the .
score of the Monday night football game. The winner of the weekly pool was determined
by the highest number of correct picks. A correct pick was the winning team of the
game, and there were no point spreads involved in the weekly games or decisions, If
-there was an overall tie between participants, then the person who predicted most closely
the score of the Monday night game was the weekly winner. The money collected for
that week’s pool was then distributed to the winner.

4. Maintenance Mechanic #1, ran the football pool on Fort Leavenworth for the
last three years, and he did so on government time. He also actively participated in the
football pool for the last six years. Maintenance Mechanic #1 collected the money and
the entry forms both at the workplace and at his home. Many DOL/DPW employees
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placed their forms and money in his office mailbox or in a box in the HVAC Shop that
was specifically designated for this purpose. Numerous individuals not associated with
the mstallation, i.e., non-DA civilian employees, also participated in the pool and either
left their forms and money at Maintenance Mechanic #1°s home, or Maintenance
Mechanic #1 would meet them and pick up their forms and money at local bars. The
winnings would be distributed directly to the winner at work if the winner was a
DOL/DPW employee, or the winner would meet Maintenance Mechanic #1 at his home
or at a local bar,

5. In addition to Maintenance Mechanic #1, the following sixteen current
DOL/DPW employees, not members of management, pdmmpated in the football pool on
post and admitted doing so for the stated number of years'>: Boiler Plant Operator
Supervisor, the last six years; High Voltage Electrician, the last two years; Construction
Control Representative #1, the last ten years; Utility Systems Repair-worker, the last four
years; Heating and Air Conditioning Equipment Mechanic #1, the last two years;
Construction Control Representative #2, the last three years; Maintenance Mechanic #2,
the last two years; Heating and Air Conditioning Equipment Mechanic #2, the last two
years; Maintenance Mechanic #3, the last year; Heating and Air Conditioning Equipment
Mechanic #3, the last year; Boﬂer Plant Operator, the last six years; Carpenter, the last
five years; Plumber, the last year; Heating and Air Conditioning Equipment Mechanic #5,
the last three years; Heating and Air Conditioning Equipment Manager #6, the last six
years; and Heating and Air Conditioning Equipment Mechanic #7, the last year.

6. Heating and Air Conditioning Equipment Mechanic #4, a DOL/DPW
employee, participated in the football pool but not on govemment property or during duty
hours.

7. Electronic Industrial Controls Mechanic, a DOL/DPW employee, did not
partlc:lpate in any way in the football pool or any other gambling activity on Fort
Leavenworth.

8. The following non-DOL/DPW employées participated in the football pool on
government property during the last year: Laborer, an FMWR employee; Custodial
Worker, an FMWR employee; and Human Resources Assistant, a Garrison emplovee.

9. The following non-DOL/DPW employees participated in the footbali pool but
not on government property or during duty hours: Recreation Assistant (LEAD) and
Recreation Assistant, both FMWR employees.

12Imfestigating Officer investigated the case during the 2010 NFL season, a season not at issue here.
Accordingly, when the Investigating Officer referred in his ROI to participation by an employee during the
last year or, for example, during the last six years, the 2009 NFL season is the final season te which he is
referring.
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10. One military officer, a Major," an Army staff officer assigned to
Headquarters and Headquarters Company, CAC, working in the Command and General
Staff College Directorate of Education Technology, engaged in gambling activities on
Fort Leavenworth.

11.0OMA Maintenance Supervisor in DOL/DPW, was aware of, and actively
participated in the illegal football pool. His actions created a work environment that
permitted the misconduct by not enforcing the requirements of 5 CFR Section 735.201.

: 12. Facility Operations Management Supervisor in DOL/DPW, was aware of, and

passively participated in the football pool through his inaction.. Facility Operations
Management Supervisor failed to provide effective leadership in addressing these issues
when they came to his attention. This created the perception that management tolerated
the mappropriate activity and would not effectively deal with complaints concerning that
conduct.

13. The investigation did not establish from the evidence collected and reasonably
available whether anyone else in management besides OMA Maintenance Supervisor and
Facility Operations Management Supervisor was aware of or permitted, either actively or
passively, the conduct of these activities. Based on interviews with management officials,
there was no evidence that anyone else in the chain of command was in any way involved
in these acftiviti,_es.14

14. The investigation did not establish, and there was no evidence to indicate, that
Maintenance Mechanic #1 misused a government vehicle or that that any other
government resources were abused or misused. Mr. Nelson assumed the government
owned vehicle was utilized given the number of individuals involved in the pool.

15. The policy pertaining to the conduct of gambling activities (5 CFR Section
735.201) is clear and sufficient. The policy provides specific examples of prohibited
activities to include the conduct of a football pool and leaves no room for
misinterpretation. :

16. Neither the CAC/Installation New Employee Orientation Brief nor the
Garrison Newcomer's Brief mentions the gambling provision.

BThough Major is an active duty soldier, for purposes of this investigation, he was counted as one of the
25 total Ft. Leavenworth “employees” who actively participated in the betting pool. It should be noted that
after the ROI’s completion, a request from OGC for additional clarification relasive to Major revealed that
Major is the Chief, Instructional Systems Division Directorate of Education Technology (DOET),
Command and General Staff College, which is located at Fort Leavenworth.

¥ Again, as explained in footnotes 10 and 13, the IO perhaps erred in concluding that the only supervisors
who either actively or passively participated in the football pool were OMA Maintenance Supervisor and
Facility Operations Management Supervisor, respectively, omitting the mention of Boiler Plant Operator
Supervisor and Major as other supervisors who actively participated in the football pool.
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17. The Fort Leavenworth Employee Handbook is seriously outdated. The
handbook was Iast published in September 1997. It is currently undergoing revision and
is expected to be published within the next 60 days.

18. The employee annual refresher training does not mention the gambling policy.

19. The procedures currently in place on Fort Leavenworth are not sufficient to
preclude a reoccurrence of the illegal activity due to the lack of emphasis or publicity of
the established policy within the installation.

As aresult, Investigating Officer made the following recommendations {RO], pps.
9-11}, concerning individual accountability based on his review of the Table of Penalties
found in AR 690-700, Chapter 751, under Offense 8 Gambling, and, his experience as a
senior leader and supervisor of civilian employees at various times in my military career
[ Tab F, Enclosure 6]:

1. Maintenance Mechanic #1, a DOL/DPW employee, receive a 14-day
suspension for his operation and promotion of the football pool.

2. Carpenter, a DOL/DPW employee, receive a one-day suspension for his
participation in the football pool. By Carpenter’s own testimony (in
response to the question whether he knew gambling was wrong), he knew that gambling
was illegal from his similar experience in the U.S. Navy.

3. The following 15 DOL/DPW employees receive a written reprimand for their
participation in the football pool:

Boiler Plant Operator Supervisor

High Voltage Electrician

Construction Control Representative #1

Utility Systems Repair-worker

Heating and Air Conditioning Equipment Mechanic #1
Construction Control Representative #2

Maintenance Mechanic #2

Heating and Atr Conditioning Equipment Mechanic #2
Maintenance Mechanic #3

Heating and Air Conditioning Equipment Mechanic #3
Boiler Plant Operator

Plumber

Heating and Air Conditioning Equipment Mechanic #5
Heating and Air Conditioning Equipment Manager #6
Heating and Air Conditioning Equipment Mechanic #7

4, The following two FMWR employees receive a written reprimand for their
participation in the football pool: Laborer and Custodial Worker.
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5. The following AG employee received a written reprimand for her participation
in the football pool: Human Resources Assistant.

6. The following active duty Army officer recieve a written reprimand for his
participation in the football pool: Major.

7. OMA Maintenance Supervisor receive a one or two-day suspension for his
participation in the football pool and for violating administrative rules by not following
the instructions of Supervisor, Operations & Maintenance, that gambling on government
time was illegal.

8. Facility Operations Management Supervisor receive a one or two-day
suspension for his acquiescence in allowing the activity to continue despite knowing it
was improper and his misrepresentation of fact because he was, in fact, fully aware the
football pool was going on within his shop and he did nothing to investigate the activity
or stop it.

9. The Fort Leavenworth installation leadership immediately provide notification
and/or training as necessary to all government employees and military personnel on the
installation regarding the policy prohibiting such conduct through the publication of a
policy statement.

10. The installation either publish a separate briefing or update appropriate
briefings to include a complete and comprehensive review of the policy regarding
gambling, and that all personnel be required to attend the briefing or read the policy
statement, and sign a document indicating that they have read and understand the
standard operating procedures.

11. Those charged with revising the Fort Leavenworth Employee Handbook
ensure it restates the prohibition found in 5 C.F.R. § 735.201, that gambling, pools or
other games of chance involving exchange of money or items of value are not permitted
in the workplace. Further, that the publication and distribution of the revised handbook
to the workforce receive top priority within the Garrison leadership.

On April 14, 2011, COL Fred Taylor, the Ft. Leavenworth Staff Judge Advocate,
completed a legal review of the investigation and determined that the investigation was
legally sufficient, there was evidence to support the findings and recommendations, and
there were no errors or irregularities. He advised the CAC Commander, L'TG Caslen,
that he may approve, disapprove, or modify the findings or the recommendations as he
determined appropriate. On April 18, 2011, the CAC Commander approved the findings
and directed action on the 10’s recommendations [Tab Gj.

In summary, the evidence reflects the following:
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Allegation 1. For the last two years, during the 2008 and 2009 professional
football seasons, numerous employees, including those from DOL/DPW, engaged in
gambling activities on Fort Leavenworth property during duty hours by
participating in a football pool on a weekly basis. This allegation is substantiated.
Numerous DOL/DPW employees participated in a football pool on a weekly basis is
substantiated. Information obtained from sworn statements from the DOL/DPW
participants confirmed their involvement and revealed the nature and specifics of the
gambling activity.

Allegation 2. Employees who wished to participate in the pool contributed $5.00
each week, and a winner was awarded a cash prize on a weekly basis. This allegation
is substantiated. Details obtained from the 2009 NFL summary betting sheet and
information obtained from swom statements, including Maintenance Mechanic #1°s,
revealed the detailed guidelines of the betting pool, including the cost to participate and
the weekly cash payouts.

Allegation 3. The names of the weekly winners were displayed on a piece of
paper placed on a desk in the DPW Electrical Shop. This allegation is substantiated.
The existence of the 2009 NFL summary betting sheet, and information from sworn
statements, including Maintenance Mechanic #1°s, revealed that weekly winners were
often displayed in this manner. '

Allegation 4. DOL/DPW management, including Mr. Nelson’s supervisor,
Mr. Supervisor, Operations & Maintenance, was aware of, or did permit, these
activities. This allegation is substantiated in part. The existence of the 2009 NFL
summary betting sheet and information obtained from sworn statements, including those
from some of the managers, support that OMA Maintenance Supervisor, Mr. Nelson’s
immediate supervisor, and Facility Operations Management Supervisor, another
DOL/DPW supervisor, were aware of, or did permit, the betting pool. Moreover, the
evidence reflects that OMA Maintenance Supervisor actively participated in the football
pool. In addition, Boiler Plant Operator Supervisor, another DOL/DPW supervisor, did
know about the football pool and actively participated in the pool as well. The allegation
that supervisor Supervisor, Operations & Maintenance was aware of, or did permit, these
activities s not substantiated. The evidence did not establish that any management
official, other than OMA Maintenance Supervisor, Facility Operations Management
Supervisor, and Boiler Plant Operator Supervisor, was aware of, or did permit, these
activities. '

Allegation 5. Maintenance Mechanic #1, a DOL/DPW employee, coordinated the pool
and used his government owned vehicle to distribute the betting sheets to and collect money
from participating employees. This allegation is substantiated in part. Maintenance Mechanic
#ladmitted in his sworn statement that he operated the football pool for the last three years, and
witnesses confirmed this information in their sworn statements. Hence, the allegation that
Maintenance Mechanic #1, a DOL/DPW employee, coordinated the pool is substantiated.
However, with respect to the allegationthat Maintenance Mechanic #1 improperly used a
government vehicle to distribute the betting sheets to and collect money from participating
employees is not substantiated. Mr. Nelson did not witness Maintenance Mechanic #1
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improperly using the government vehicle, and no witness provided information that Maintenance
Mechanic #1 used a government vehicle in the operation of the betting pool or for any other
unauthorized purpose.

LISTING OF VIOLATIONS APPARENT VIOLATIONS OF LAW, RULE, OR
REGULATION

5 CFR 735.201

Army Regulation 690-700, Chapter 751, Discipline

CORRECTIVE ACTIONS

On April 18, 2011, the CAC Commander directed action on the I0’s recommendations as
follows [Tab G:

1. Action Regarding Civilian Employees: The CAC Commander referred the ROI to the
Garrison Commander’ for such action as he deemed appropriate, to include referral of portions
of the ROI to an individual employee’s immediate supervisor.

2. Action Regarding Active Duty Army Officer: The CAC Commander issued Major a written
admonition.'¢ ' '

3. New Employee Handbook: The CAC Commander referred the ROI to the Garrisen
Commander to develop and publish a new and updated New Employee Handbook, The
Handbook will discuss the prohibition found in 5 C.F.R. § 735.201, that gambling, pools, or other
games of chance involving exchange of money or items of value are not permitted in the federal
workplace.

4. Training Deficiency: The CAC Commander referred the ROI to the Garrison Commander to
develop training materials to educate new and cutrent employees on the prohibition found in 5
C.FR. § 735.201. '

Further, pursuant to a request from OGC to the Fort Leavenworth Staff Judge Advocate
Office, COL contacted the United States Attorney’s Office (USAQ) for Kansas to determine if it
had an interest in prosecuting the case against any of the individuals named in the betting sheet.
The USAO declined prosecution. Additionally, COL contacted the Leavenworth County
Prosecutor’s Office (LCPO) to determine its interest in prosecuting any of the individuals named
- in the betting sheet. Similazly, the LCPO advised COL that it did not have an interest in
prosecuting at this time. However, COL will provide the LCPO with a copy of the investigation
for its review.

1 ATl civilian employees implicated in the gambling activity worked under the authority of the Garrison
Commander.
* The CAC Commander issued A Letter of Admonishment to MAJOR [Tab G, item 2b].
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CLOSING COMMENTS

Federal employees and soldiers must refrain from participating in gambiing related
activity, or any other improper activity, while on government time or on government
property. Such activity is a discredit to the Federal service and harms the reputation of
the Army. Employees are expected to diligently perform their official duties and conduct
themselves in an appropriate and professional manner.

The Army takes its responsibility to address concerns brought to 1t by the OSC very
seriously. The Army has addressed the concerns raised in the instant allegations
deliberately and thoughtfully. The planned corrective actions are now underway and are
intended to hold the responsible persons accountable and deter future, sumilar
misconduct. Further, the existence of a new employee handbook and proposed traming
for new and current employees should help to ensure all employees are aware of their
individual responsibilities and the Army’s expectations of them.

This letter, with enclosures, 18 submitted in satisfaction of my responsibilities under
Title 5, USC, Sections 1213 (¢) and (d).

Sincérely,

Thomas R Tamont
Assistant Secretary of the Army
(Manpower & Reserve Affairs)

Enclosures
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Army Report Documents

Fort L.eavenworth

Fort Leavenworth, Kansas

OSC File Number DI-10-3098

Tab Description

Tab A Delegation of Authonity from the Secretary of the Army dated March 18, 2011
Tab B NFL Summary Betting Sheet, provided to OSC by Mzr. Phillip Nelson, undated

Tab C Memorandum from the TRADOC Commander, Subject: Delegation of Investigative
Authority, dated September 15, 2010

Tab D CAC & FT LVN PAM 690-4: Civilian Employment Handbook

Tab E Memorandum from CAC Chief of Staff, COL, Subject: Appointment as Investigating
Officer under Army Regulation (AR) 15-6 for Whistleblower Investigation - Department
of the Army, Directorate of Logistics/Directorate of Public Works (DOL/DPW), Fort
Leavenworth, Kansas — (Office of Special Counsel File Number DI-10-3098), dated
September 23, 2010

Tab F Report of Investigation (ROI)/Report of Proceedings by Investigating Officer dated April
5,2011 with attached Memorandum, Subject: Findings and Recommendations of
Investigating Officer under Army Regulation (AR) 15-6 for Whistleblower Investigation
- Department of the Army, Directorate of Logistics/Directorate of Public Works
(DOL/DPW), Fort Leavenworth, Kansas — (Office of Special Counsel File Number DI-
10-3098), dated April 5, 2011

Tab F, Report of Investigation (ROT) Enclosures
Enclosure 1  Swom Statement, Phillip Nelson
Enclosure 2 Sworm Statement from Interview with Maintenance Mechanic

Enclosure 3 List of Government Employees Identified on the Betting Sheet



Enclosure 4  Investigating Officer Memorandum for Record #1 Investigating Officer
Memorandum for Record #2, Subject: Findings and Recommendations of Investigating Officer
under Army Regulation 15-6 for Whistleblower Investigation--Department of the Army, Directorate -
of Logistics/Directorate of Public Works (DOL/DPW), Fort Leavenworth, Kansas — (Office of
Special Counsel File Number DI-10-3098), dated March 23, 2011

Enclosure 5  Email dated 23 November 2010, 1643 hours

Enclosure 6  Army Regulation 690-700, Chapter 751, Discipline, and Table 1-1, Table Of
Penalties for Various Offenses (Note: for purposes of recommending discipline
in the instant ROI, the IO focused on the relevancy of offense #8 Gambling)

Enclosure 7 CAC & FT LVN PAM 690-4: Civilian Employment Handbook

- Enclosure 8 Investigating Officer Memorandum for Record #2, Subject: Findings and
Recommendations of Investigating Officer under Army Regulation 15-6 for
Whistleblower Investigation--Department of the Army, Directorate of
Logistics/Directorate of Public Works (DOL/DPW), Fort Leavenworth, Kansas -
(Office of Special Counsel File Number DI-10-3098), undated

Enclosure @  Ethics Briefing from SJA for New Employee Orientation/Refresher Training

Tab G Memorandum For Record from CAC Commander, LTG Robert Caslen, Jr.,
Subject: Appointing Authority Direction on Findings and Recommendations of
Investigating Officer under Army Regulation (AR) 15-6 for Whistleblower
Investigation — Department of the Army, Directorate of Logistics/Directorate of
Public Works (DOL/DPW), Fort Leavenworth, Kansas — (Office of Special
Counsel File Number DI-10-3098), dated April 18, 2011, with enclosures

Tab H Organizational Charts of Combined Arms Center and Fort Leavenworth, and
Directorate of Logistics/Directorate of Public Works (DOL/DPW) — H-1 to H-7

Tab I Fort Leavenworth Witness Listing for Army Report-DI-10-3098 (only in
unredacted version) ‘






SECRETARY OF THE ARMY
WASHINGTON

WAR 18 ZhH

MEMORANDUM FOR ASSISTANT SECRETARY OF THE ARMY
(MANPOWER AND RESERVE AFFAIRS)

SUBJECT: Delegation of Certain Authority Under Title 5, United Sta’tes Code,
Section 1213

‘ In accordance with Title 10, United States Code, Section 3013(f), | hereby
delegate o you certain authority conferred upon me as the head of the
Department of the Army by Title 5, United States Code, Section 1213.
Specifically, you are authorized to review, sign and submit written reports setting
forth the findings of investigations into information and any related matters
fransmitted fo me by The Special Counsel in accordance with Title 5, United
States Code, Sections 1213, This authority may not be further delegated.

Although not a limitation on your authority to act in my behalf, in those
cases in which your proposed decisions or actions represent a change in
precedent or palicy; are of significant White House, Congressional, Department
or public interest; or have been, or should be, of interest or concern to me, for
any reason, you will brief me prior to decision or action, unless precluded by the
exigencies of the situation.

This delegation shall remain in effect for three years from the date of its
execution, unless earlier rescinded in writing by me.

J nM McHug

CF:
Office of the Army General Counsel
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DEPARTMENT OF THE ARMY
HEADQUARTERS, UNITED STATES ARMY TRAINING AND DOCTRINE COMMAND
102 MCHAIR DRIVE
FORT MONROE, VIRGINIA 23851-1048

REPLY TC
ATTENTION OF

ATCG 15 September 2010

MEMORANDUM FOR Lieutenant General Robert L. Caslen, Commander, U.8. Army
Combined Arms Center and Fort Leavenworth, U.S. Army Training and Doclrine
. Command, 415 Sherman Avenue Unit 1, Fort Leavenweorth, KS 66027-2300

SUBJECT: Delegation of Investigative Authority
1. The Secretary of the Army sent the enclosed whistleblower complaint involving Fort

Leavenworth to me for action. | am forwarding fo you as the appropriate subordinate
- commander with responsibility for Fort Leavenwaorth fo ensure a thorough investigation

is conducted by appropriate officials on Fort Leavenworth and that a draft Army report is

also prepared as reguired by Titie 5, United States Code, Section 1213(d).

2. The Office of Special Counsel (OSC) is designated by law {o receive whistleblower
complaints from Army employees. The OSC has determined that this complaint,
involving an alleged football betting pool among cerfain Army employees at Fort
Leavenworth, presents a substantial likelihood there has been a violation of faw, rule, or
~ regulation; gross mismanagement or waste of funds; an abuse of authority; or a
substantial and specific danger to public health and safety.

3. My Staff Judge Advocate Co
and can be reached at EEEREEREE
been in touch with your Staﬁ Judge Advocate to faciiitate timely compie’caon of the
required actions. Forward the completed investi atlon and narrative repori to me
through your Staff Judge Advocate to Colone :

;M
/
Enci MARTIN E. DEMPS

General, U.5. Army
Commanding

CF:

DCGICoS, TRADOC
DCS, G-1, TRADOC
DCS, G-3, TRADOC
SJA, TRADOC
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ATZL-CG 23 September 2010

MEMORANDUM FOR COL || I oi<ctor. 0eparment of Distance

Education, US Army Command & General Siaff College, Fort Leavenworth, KS 66027

SUBJECT: Appointment as Investigating Officer under Army Reguiation (AR} 15-8 for
Whistleblower Investigation — Department of the Army, Directorate of
Logistics/Directorate of Public Works (DOL/DPW), Fort Leavenworth, Kansas — (Office
of Special Counsel File Number DI-10-3088)

1. References.

a. Secretary of the Army memorandum, September 7, 20610, subject:
Whistleblower Investigation — Department of the Army, Directorate of
Logistics/Directorate of Public Works {DOL/DPW), Fort Leavenworth, Kansas - (Office
of Special Counse! File Number DI-10-3098).

b. U.8. Office of Special Counsel Letter, August 17, 2010, subject: OSC File No.
DI-10-3098.

2. You are appointed as an investigating officer to conduct an informal investigation
pursuant to Army Regulation 15-6 into the circumstances surrounding the alieged
misconduct by Fort Leavenworth DOL/DPW employees engaging in conduct that ray
constitute a violation of law, rule, or regulation. The Office of Special Counsel (OSC)
referred allegations made by a whistleblower, Mr. Philfip Nelson, that DOL/DPW
employees have engaged in gambling activities on Fort Leavenworth property during
duty hours, and that DCL/DPW management is aware of, and has permitied, these
activities. He alleged that for the last two years, during the 2008 and 2009 professional
football seasons, numerous employees participated in a football pool on a weekly basis.
Further, Mr. Nelson alleged that || NI = DOL/OPW employee, coorsinated
{he pools and used his government-owned vehicle to distribute the betting sheets and to
coliect money from participating empioyees. Further, Mr. Nelson alieged that the names
of the weekly winners were displayed on a piece of paper placed on a desk inthe DPW
tlectrical Shop. Also, Mr. Neison alleged that DOL/DPW managers, including his
supervisor, N =ve permited these football pools. Thus, Mr. Nelson
contends that these activities viclate 5 CFR section 735.201 that prohibits federal
employees, while cn Government-cwned or leased property or on duty for the
Government, from conducting or participating in any gambling activity, including
conducting a lottery or pool, a game for money or property. or selling or purchasing a
numbers siip or ticket.

3. The purpose of your investigation is to determine the validity of the whistleblower's
allegations and make findings concerning whether any wrongdoing occurred, and if so,
by whom, and whether adeguate policies and procedures are in place to preclude any
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SUBJECT, Appointment as investigating Officer under Army Regulation (AR) 15-6 for
Whistieblower Investigation — Department of the Amny, Directorate of
Logistics/Directorate of Public Works (DOL/DPW), Fort Leavenworth, Kansas — {Office
of Special Counsel File Number DI-10-3098) '

recurrence of any improprieties, irregularities, or misconduct disclosed during your
inquiry.

4. In conducting your investigation, you will consider the evidence of witnesses, the
materials contained in the reference (enclosed), and any other materials ihat you
consider relevant. At a minimum, you are to make detailed findings and
recommendations regarding the following:

a. Whether DOL/DPW employees engaged in gambiing activities on Fort
Leavenworth property during duty hours in vioiation of 5 C.F.R. § 735.201. Specifically,
whether DOL/DPW employees participated in a footbal! pool where casnh was collected
and cash prices were distributed during the 2008 and 2009 professional football
$€asons. - '

b. If said conduct did oceur, you are to determine:

1} Who was invelved, either actively or passively, in the alleged misconduct.

2) Whether this conduct was condoned, consented to, or otherwise supported by
the leadership or supervisors of the DOL/DPW employees or from other organizations.
f so, then provide the names and circumstances surrounding their invoivement.

3) Whether there was a misuse or abuse of a government vehicle andfor a
misuse of other govemment resources.

5. In your investigation you are not fimited to the issues and questions listed above.
You will investigate any relevant and related matters that you may discover that fali
under the areas for investigation described above. You are advised not to investigate
matters that do not fall within the areas for investigation described above. If you are in
doubt about the relevance of a matter, you will consult your legal advisor, CP TN

8. Yourinvestigation wil! use the informal procedures under AR 15-8. To the fullest
axtent possibie, all witness statements will be sworn and reduced to writing, You will
interview all witnesses in person, if practical. You should contact those witnesses you
consider relevant during the course of your investigation. You will utiize DA Form 2823
for all sworn statements. Caution all individuals that they must not discuss the subject
matter of the investigation with anyone other than a properly detailed investigator.

7. 1f, in the course of your investigation, you suspect wrongdoing or negiest on the part
of a person senior {o you, inform me so that a new investigating officer may be
apoointed.  As an investigating Officer, you may not, absent military exigency,




ATZI-CC

SUBJECT: Appointment as Investigating Officer under Army Regulation (AR) 15-6 for
Whistleblower Investigation ~ Department of the Army, Directorate of
Logistics/Directorate of Public Works (DOL/DPW), Fart Leavenworth, Kansas — (Offc:e
of Special Counsel File Number DI-10-3098)

investigate somecne senior tc you.

8. From the evidence, you will make findings as to the above issues and
recommendations that are based upon your findings. Reference your analysis and
findings to the specific evidence upon which you rely. Recommend remedial measures.
to inciude any corrective and personnel or disciplinary actions you deem appropriate, if
any. You may alsc recommend any necessary management actions to preclude a
recurrence of any founded misconduct or identified systemic problems. If you find the
evidence you coliect has internal inconsistencies or confiicts, state what you believe to
be inconsistert or in conflict and why. If any guestion asked solicits an answer that
requires a follow up question and answer, ensure that you have pursued those
questions in order to fully develop the record evidence.

9. In your investigation, you will make such findings as. are relevant and supported by
the facts. You will alse make such recommendations as are appropriate and are

supported by the facts. in compiling your report of investigation, consider carefully that
information contained therein will be subject to public disclosure and release. =

10. if in the course of your investigation you come to suspect that a person subject to
the Uniform Code of Military Justice (UCMJ) has viclated the UCM.J or some other
criminal law, you will advise that person of his or her rights under Article 31, UCMJ or
the Fifth Amendment of the United States Constitution, as approprate. Additionally, you
may have to provide ceriain witnesses Privacy Act statements before soliciting personai
information.

11. During the course of your investigation, you may find it necessary to interview
civilian emplcyees. Federal civilian employees have certain representational rights
that active-duty personnel do not have. Generally speaking, civilian employees are
required fo cooperale with official investigations. There are some exceptions:

a. Civilian employees who are members of a bargaining unit have a right to union
representation at any interview with management i they “reasonably bejleve” that the
interview could result in a disciplinary action against them. You must observe
appropriate union notice reguirements prior to interviewing any bargaining unit
empioyees. Shouid a bargaining unit employee seek to invoke this right, you have ne
obligation fo arrange representation for the employee, only an obfigation to permit the
employee the opportunity to secure representation. That witness is entitled to union
representation, and you must either stop questioning or allow the union to attend.
Once you have scheduled any bargaining unit employees for an interview, contact your
legal advisor for guidance in notifying the appropriate union representative. The Civiiian
Personnel Office can tell you whether any particular employee you wish o interview is a
member of the bargaining unit.
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b ¥ you are interview ﬁg a civilian witness aboul somebody eise, before infliating.
gusstioning you must {1 inform the inferviewee why you are Guastioning him/her about
sumsone elge and wh@ é*ai ;}emm i "hy name}, and (2} gssure the smployes gt no
reprisal will take piace if hefshe refuses to answer, but that atversa aotion could be
inttiated based ont their refusal to cooperate in a properiy authorized investigation or
inquiry. If the employas refuses to answsr your questions, suspend the inferview snd
contagt vour @ﬁ”ai acdelsor:

c. Cwilian emplovees, whi reasonably be}-_%ev.e-é**"' rnation they provide during an
official investigation may be used againstthem in a criminal prosesution, cannct b
requirad to cooperate withut a grant of Immunity, Shduld any civilian smplovis vou
atternpt o intenview decline to cooperate for any reasen, suspent the imendsw and
segy guidance from your legal advizor on how o precede.

i the matier you are zmesisg;a%’ ng-involves a grievance, a personnel practice or polioy or
gther condifions of employment, you may be required 10 notify the umias of any
interviews you heve scheduled with bargaining unit employessand efford the union the
opportunily to be prasent. Check with vour legal advisor 1o determing if this rule appliss
fo your case and how 10 procesd if 1 does,

12, Youhavene authority o compaline. cooperation of contrgcior empicoyees. fyoy
find it recassary to interview contracior employees, vou must contact the wmmmm
sflicer's fepm%ﬂmaﬁme for the appiicable coniract to reguest mfﬂgawta. 1

3. Because this is 3 whistieblower investigation, the whistleblower has certsin rights.
S§EC11€€G 5, e mist be interviewed and afforded 2 muzwmgfa@ chporiundy to frovide:
nis oraltestimony and to provids written doo umnentation, If any, it support of his
slisgations. Thewhistieblowar s My Phillz Nelson an Electrician vith DOLDPW, and
R has consenisd i fhe release of his rame.

14, Baiore baginning vour investigation, youwill receive g legal briefing fram th
Coembined Arms Uenter and Forl Leave Office of the Stall Judgs Adv c}ua%e Legal
Ofﬂ ce, Con&acz your-legal advisor, CPT . f of Adrminigtrative Law al
IR ¢ his supervisor, LTC ' ' to schaduls
lhe briefic r*fg Y ou gy consull tha iggal advisor at’ EHU e Jurihg the mvestigation and
you will consult the legal advisor before warning any witness as a- sung}ec* ard bedore
putting your report In firal form '

15, Subrmit your findings and recommerndstions on a DA Farm 1574 (Regeri o
Proseedings by investigating Officer/Board of Officers), with 8l f s*rm;smfém
enclosures and svidentiary exnibifs tabbed and indexsd, The enclosures will inghuide all
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documentary materiale considered by you. Make cisa r. concise, and speciic firdkings of
fact: The evidence contained:in yeur investigation must directly support eactt finding
you make, and you should speciically refer {o each exhibit that supporis tha! particular
fi mﬁmg Your resommendations must be consistent with VoL *mdmga Iake two
copies of your regort of investigation (RGIyand siaff the QC}% through the CAL 84 prior
fo'sending it to e, Additionally, along with your report of investigation, you wili submil
adraft finel agency response describing any actions teken o address the sllegations.

16, This duty takes precedence over your normal duties, TDY. and leave. Youare
directed tobegin your investigation as-sdon as praclicable. Submibyour Tndings and
recormmendations by 25 Cctober 2010

FOR THE COMNANDER:

Encls . . o _
a% Dolonsl, B8
Chigf of Biaf




