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GERCA
IN THE MATTER OF MICHAEL S. KNEZEVICH
February 24, 19%8
Michael §. Knezevich, Levittown,bPR, Claimant.

Edgardo Aviles, Travel Teaw Leader, United States Customs Service, Indianapolis,
IN, appearing for Department of the Treasury. .

DANIELS, Board Judge (Chairman).

Michael 5. Knezewvich, an employee of the United Stages Customs Service, was on
temporary duty during December 19%4 and much of 1895. His adventures during this
period have generated hard feelings and threatened litigation between him and
agency officials. only one of the disagreements is preésented to us here: to what
extent should Mr. Knezevich be paid for lodging, meals, and mileage driven in his
privately-owned vehicle while be was on two separate stretches of temporary duty in
Miami, Florida?

Lodging

Mr. Knezevich was on assignment in Miami from December 12, 1894, through February
1, 198%, and again from June 1, 19%5, through August 16, 159%5. The agency
reimbursed him for lodging expenses only for the first two nights of the second
period of time, when he stayed in a heotel. It denied reimbursement for expenses
incurred for all other nights. On those other nights, Mr. Knezevich stayed at two
different places.

First location

Throughout the first assignment, and on the second tour until July 4, Mr. Knezevich
lived in a condominium owned and cccupied by Ann Christine Ruda. Ms. Ruda has
stated, "8ince 1986 I have shared and/or rented parts of my condominium on several
occagions.” Mr, Knezevich says that before he moved into this dwelling., he “knew
Ms. Ruda, but not very well . . . . Ms. Ruda had mentioned before that she needed
extra income and was considering renting her condominium. Bhe preferred a roommate,
but wanted someone she could trust, not a total stranger.”

While Mr. Knezevich was living with Ms. Ruda, the claimant acknowledges, the two
became intimately invelved. They later guarreled over some personal mather and Ms.
Ruda evicted him. Shortly thereafter, Mr. Knezevich returned to collect a debt she
owed him and, according to Ms. Ruda, they had a physical altercation. She filed a
report with the local police, accusing him of having committed various crimes

Mr. Knezevich and Ms. Ruda never entered into a written agreement regarding payment
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for his living in her condeminium. According to the claimant, before he moved into
the residence, the two of them negotiated a rental price of $50 per day. Ms. Ruda's
recollection was that *{h} e offered to rent wmy condominium, sharing both the
expense and living accommodations for a negotiated fee of fifty dollars per day. A
minimum of ten dollars would be paid daily, or at my option, one hundred ang forty
dollars every two weeks. The remainder of the monies would be paid prior to his
propesed departure to [a permanent duty assignment] .¢ Mr. Knezewich has provided
us with handwritten receipts from Ms. Ruda marked “condo rental” which are in the
amount of $50 per day. 211 but one of the receipts state that payment was made in
cash. The receipts are not consistent with Ms. Ruda's version of the rental
agreement; they indicate that payment was made in advance, on the first day of each
month that the claimant lived with her, in the amount of $50 per day. Mr. Knezevich
has also provided us with copies of canceled checks in the total amount of $1,685
to Ms. Ruda; each check was written at a time when he was not occupying her
residence. He has additionally provided canceled checks for payments by him of %121
te the local utility for “Ruda’s light bill” and of $247.07 to a plumber for
*Condo-Ruda,” and a receipt from a carpet cleaning company for $30 for “clean
carpet (1 room} .7 The relationsghip of these checks to the purported rental of the
condominium is not explained.

The Federal Travel Regulation (FTR) provides that a federal employee traveling on
official business shall be reimbursed for his actual cost of lodging through a “per
diem allowance,” up teo a maximum daily amount. 41 CFR 301-7.6, ~ 7.8(c) {18%4). The
regulatvion corntains this constraint, howsver:
Lodging with friends or relatives, When the employee obtains lodging from
friends or relatives . . . with or without charge, no part of the per diem
allowance will be allowed for lodging unless the host actually incurs additional
costs in agcommodating the traveler. In such instances, the additional costs
substantiated by the emplovee and determined to be reasonable by the agency may
be allowed as a lodging expense.
Id. 301-7.9{c) (3). Of course, if the friend or relative is in the business of
renting on a regular basis the living space for which the employee incurs occupancy
costs (for example, if the friend or relative is a hotel operator), this limitation
is not applicable. The critical factor in distinguishing one of these situations
from the other is whether the host and the traveler have an arm’'s-length business
relationship. Guy E. Mercier, GSBCA 13795-RELQ, $7-1 BCA § 28, 925.

The above facts establish that the relationship between Mr. Xnezevich and Ms. Ruda
was not one of arm's length; at least until the final episode recounted here, it
was founded on friendship, not business. The twe individuals were acguainted before
he moved into her condominium, and she was willing to accept his cohabitation
because he was not a stranger. Although Ms. Ruda may have had other roommates
previously, she was not in the business of regularly renting space in her
residence. The absence of a written rental agresment also indicates that the
relationship was not founded on businese purposes. There is no indication that
while Mr. Knezevich was living with her, she incurred any additional financial
costs in accommedating him. Thus, even if the claimant actually paid Ms. Ruda fifty
dellars per night for staying in the condominium, the agency acted properly in not
reimbursing him for this expense. '™

Second location
on July 3, 189%, Mr. Knezevich agreed in writing to rent a room from Leonidas A.
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solorzano for the months of July, August, and September, at the rate of $400 per
month., Mr. Sclorzano had advertised the availability of this room in a newspaper,
At the time Mr., Xnezevich signed this agreement, he believed that his temporary
duty in Miami would extend through September 30. The agency does not contend that
this belief was erroneous. In early August, Mr. Knezevich's supervisor directed him
to return to his permanent duty station in Key West, Florida, as soon as possible.
The claimant lived in the room until August 16, when he reported te Key West. He
paid Mr. Solorzence the entire amount for which he was obligated under the lease,
$1,200. Mr. Xnezevich claims that he is entitled to be reimbursed this amount,
which, when divided by the number of days he actually lived in the room, comas Lo
$28.57 per day.

The agency should have paid this lodging expense. The relationship between the
landlord and the traveler was at arm's length and was entered into for only
business purposes. Mr. Solorzanc was in the business of renting the room, and there
is no indication that the rent charged was unreasonable. Regulation authorizes the
rental of living space on a monthly basis, in appropriste circumstances, by
employees on temporary duty assignments. 41 CFR 301-7.%4(a}). A three-month rental
for an expected three-month assignment seems prudent. Although the rental period
turned out to be longer than the traveler’s actual residence in the room, agency
iiability for the entire rental amount is appropriate. The temporary duty
assignment was curtailed for reasons beyond the employee's control that were
acceptable to the agency; there is no indication that the employee could have
minimized rental payments; and the daily lodging costs did not exceed the maximum
rate allowable. Id. 301-7.141{c){(1).

Allowance for mesls end incidental expenses

Generally, agencies pay employvees who are traveling on official business a fixed
daily allowance for meals and incidental expenses. 41 CFR 301-7.3. In the midst of
Mr. Knezevich's first temporary assignment in Miami, the clsimant took annual leave
from January 4 to 6, 1995, The Customs Sexvice did not pay him a per diem allowance
for any of these three days -- or for either of the following weekend, or
“nonwork, ” days, either. This action was half right. Because the claimant was on
annual leave for all of January 4, 5, and 6, in accordance with the FTR, he should
not have been paid a per diem allowance for any of those days. Id. 301-7.15 (a)

{1} . If he had remained on annual leave for even a portion of the following
workday, the FTR provides, he sghould not have been paid the allowance for the
weekand “nonworkdays,” either. However, because he was on duty for all of Monday,
January %, per diem should have been paid for Saturday the 7th and sunday the 8th.
Id. 301-7.15(a) (2) (i)

The Customs Service also disallowed Mr. Knezevich's reguest for an allowance for
meals and incidental expenses on August 15, 18%%, at the end of his second stay in
Miami. The agency did not explain why it took this action, and the claimant does
not say why he believes he should be paid. Under our Rules of Procedure, “The
burden is on the claimant to establish . . . the liability of the agency(] and the
claimant's right to payment.” Rule 4061{c) (48 CFR 6104.1{c) {(1887}). Because Mr.
¥nezevich has not met his burden, this portion of the claim must be denied.

Use of privately-owned vehicle
Mr. Knezevich c¢laims that the Customs Service owes him money for hisg use, on every
one of the days that he was in Miami while on temporary duty, of a vehicle owned by
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im, He asks for paymeﬁt based on distances traveled -- thirty-three miles on each
of July 25 and ¢¢ 1985, 165 miles on August 16, 1835 {the day on which he drove to
ey West); and sixty- 51 e miles on each other day. According te Mr. Knezevich,
ixty-£five is the average number of miles he drove each day during the time in

tion; it includes travel made for personal reasons and on nonworkdays. He asks
ayment be made at a rate of twenty-five cents per mile until December 31,
1924, and thirty cents per mile thereafter.

o
e
1o
jadt

k)

The Customs Service appears to have rejected this portion of the claim in its

entirety. The agency's explanation for this action is:
dlthough Mr. Knezevich was in sick leave/annual leave status, he submitted
claims for mileage expenses for such periods. He also ¢laimed mileage . . . for
non work days. Additionally, his approving official confirmed that
notwithstanding a Government furnished automobile was available, Mr. Knezevich
used his privately owned (pov) wvehicle and claimed excestive mileasge. As a
result, . mileage was reduced and computed at the appropriate rate.

This explanation makes good sense (though the record does not show that the Customs
Service ever reimbursed Mr. Xnezevich for any of the travel he made for official
pusiness in his cwn car).

The Government reimburses emplovees for the use of their own vehicles only if chat
use is for the purpose of conducting official business. 41 CFrR 301-2.2(a}), (d)

) i3
{2} . "Nonworkdays” are by definition days on which an employee is “ot comdu ting
official business. The agency has noted that two days during Mr, Knezevich's first
tour of temporary duty in Miami, and ten days during his second such tour, were
such days. In addition, Mr. Knezevich took three days of annual leave during the
first tour and seventeen days of sick leave and one day of administrative leave
during the second; he could hardly have been conducting official business while on
leave, either. Any use of his automobile during these thirty-three days must have
been for personal reasons. The agency properly did not provide any reimbursement
for any of these days.

When a car is required for the conduct of business by Government employees, “[a]
Government - furnished automobile is the first resource when an automobile is
required for official travel performed locally or within commuting distance of an
employee’'s designated post of duty.” 41 CPR 201-2.2{d) (2} (ii), - 2.éf{c). “The use
of a privately owned conveyance shall be authorized only when its use is
advantageous to the Government * Id. 301-2.2{d) (3). Employees may also be allowed
to use such “convevances” as a matter of personal preference where “such use is
compatible with the performance of official business.” Id. 301-2.2(e).

Whenever an emplovee uses his own car while on official business, “payment shall be
made on a mileage basis unless payment on an actual expense bhasis is specifically
authorized by law.” 41 CFR 301-4.1{a). The FTR establishes three different mileage
rates to be used in calculating amounts for which employees should be reimbursed
for the use of their cars. When the use is authorized or approved as advantageous
to the CGovernment, the highest rate applies; it was twenty-five cents per mile in
1994 and thirty cents per mile in 199%, Id. 301-4.2(a) (1} (19294); id. (1395). When
the use is allowed “even though use of a Government- furnished automobile would be
more advantageous to the Government, reimbursement to the employee shall be limited
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to the cost which would be incurred for use of a Government-furnished

automobile.” Id. 301-4.4(a). This cost was 18.0 cents per mile in 1594 and 23.5

cents per mile in 1985, Id. 301-4.4(b}. Finally:
When an employee who ig committed to using a Government- furnished automobile,
or who because of the availability of Government-furnished automobiles, would
not ordinarily be authorized to use a privately owned conveyance instead of a
Government -furnished automobile, nevertheless reguests use of a privately owned
conveyance, reimbursement may be authorized or approved. The rate of
reimbursement shall be [8.5 cents per mile in 19%4, 10.5 cents per mile in
1925], which is the approximate cost of operating a Government-furnished
automobile, fixed costs excluded.

Id. 301-4.4 (c).

The record in this case contains a statement that the claimant’s use of his own car
was authorized by his supervisor {with reimbursement amounts subiject to audit). The
authorization does not indicate whether it was based on a determination that use of
that car was most advantageous to the Government (in which case reimbursement would
be at the highest of the three above rates), or whether it constituted an allowance
to use the car even though the use of a CGovernment-furnished vehicle would be more
advantageous {(in which case reimbursement would be at the middle of the three
rates). There is no indication in the record that Mr. Knezevich ever was committed
to using a Government-furnished automobile, or that he used his own car on official
business at his reguest.

As noted above, the agency states that a Government-furnished vehicle was available
for Mr. Knezevich's use while he was on temporary duty in Miami. The claimant
contends that no such vehicle was available to him. Mr. Knezevich has submitted, in
suppert of his position, a memorandum from a Customs Service employee which states
that the agency “did not have any spare government wvehicles to issue Mr. Knezevich
after his vehicular accident,” which occurred on July 25, 1995. We conclude, from
the evidence before us, that a Government-furnished vehicle was available to Mr.
¥nezevich on all relevant dates through July 25, but on no relevant dates
thereafter. We further conclude that the supervisor's approval should be construed
to allow the claimant to use his own car even though the use of a Government-
furnished vehicle would have been more advantageous to the Government through July
25, and to allow the use of his own car as most advantageous to the Government
after that date. Consequently, to the extent that the claimant used his car for
official business, reimbursement should be at the highest of the three above rates
for days beginning on July 26, and at the middle rate for days before that date.

To determine reimbursement amounts, for each day, the appropriate rate must be
multiplied by the number of miles driven on official business. “[Dlistances between
points traveled shall be as shown in standard highway mileage guides or actual
miles driven as determined frowm odometer readings.” 41 CFR 301-4.3{b). Mr.
¥nezevich did not make any odometer readings as to the distances he traveled. (His
raveraging” technigue is unagceptable, singe it includes trips for personal reasons
as well as those for Government purpeoses.) The claimant asserts, and the agency
does not deny, that he used the car at least for transportation between his
temporary places of lodging and his office. We must leave to the agency the task of
determining, through the use of standard guides or odometer readings of the
agency's own making, the distances of those trips. (Even if Mr. Knezevich's
statement that the round-trip distance was sixty-two miles is true as to one of his
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ledging-places, this does not end the inguiry, since the claimant lived in three
different places -- Ms, Ruda's condominium, the room he rented from Mr. Solorzano,
and a hotel -- while he was on tempcorary duty in Miami.)

Temporary duty in Pebruary 19%6

Mr. Knezevich alse asks us to review the Customs Service's determination as to
reimbursement of expenses he incurred while on official travel in February 19%36.
From February 27 to 2%, Mr. Knezevich drove from his home in Big Pine Xey, Florida,
to Flantation, Florida, and returned home. He reguested reimbursement in the amount
of $240.33 {(though the individual entries on his voucher total only $23%.58). The
Government palid him $232.16. Its only explanation for paying less than the full
amount is a note opn Mr. Knezevich's voucher: “Differences: Per Diem + tolls
{(8.17).”

The voucher contains an error regarding the per diem allowance for meals and
incidental expenses. For Pebruary 27, Mr. Knezevich requested an allowance of
$22.50. Ar the time, the daily meals and incidental expenses allowance rate for
Broward County, where Plantaticon is located, was $34. 41 CFR 301 app. A& (1995). The
rule regarding proration of the rate for days which were only partially devoted to
travel was that the day was to be divided into four parts, with the employee
entitled to one-fourth of the rate for each part in which he was in travel status.
Id. 301-7.8(e) (1995)."™ Mr. Knezevich was in travel status during three of the
four guarters of February 27. Thus, he is entitled to $25.50 in per diem allowance
for meals and incidental expenses for that date. His allowance for the full travel
day of February 28 and the two partial (three- guarters) travel days of February 27
and 29, plus his lodging expenses, amount to $237.58.

The amcunt of tolls for which Mr, Knezevich seeks reimbursement is five dollars.
The claimant has not explained, however, where or why tolls were incurred on this
trip. On this point, conseguently, the claiwm faills for want of proof.

STEPHEN M. DANIELS
Board Judge ‘

FN1. Further, although Ms. Ruda affirms that she “was compensated at the amounts
indicated on [her handwritten] receipts,” the record does not establish thar Mr.
Knezevich's payments were for rental of living space, The receipts do not square
with her version of the rental agreement or with the amcounts contained in his proof
of payments to her. We do not know whether the payments were for rent, for some
other aood or service, or loans.

FN2. The rule is now that an employee is entitled to three~ fourths of the
applicable meals and incidental expenses allowance rate on the day travel begins
and on the day travel ends. 41 CFR 301-7.8(a), (<) {(3) (1937).

9B-1 BCA P 29607, GSBCA No. 14388-TRAV, 1988 WL 78448 (G.5.B.C.A.)}
END OF DOCUMENT
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DEPARTMENT OF THE ARMY
OFFICE OF THE GENERAL COUNSEL
104 ARMY PENTAGON
WASHINGTON DC 20310-0104

DEC 14 009

"Mr. Peter Orszag, Director

Office of Management and Budget
725 17" Street, N.W.
Washington, D.C. 20503

Re: Transmittal to Office of Special Counsel of Report of Investigation of
Whistleblower Allegations, U.S. Army Corps of Engineers, Louisville District—
Louisville Repair Station, Louisville, Kentucky (OSC File No. DI-08-2166)

Dear Mr. Orszag:

Pursuant to Title 5, United States Code (USC), Section 1213(f), in any case
where there is “evidence of a criminal violation obtained by an investigation” undertaken
at the request of the Office of Special Counsel (OSC), and it has been referred to the
Attorney General, the agency is required to notify the Office of Personnel Management
and the Office of Management and Budget of the referral. This correspondence notifies
you of such an OSC referral and satisfies the notice requirements imposed by Title 5,
USC, Section 1213(f). The following information is provided for your use.

As the Agency head, the Secretary of the Army has delegated to me his authority
to review, sign and submit the agency’s report to the Office of Special Counsel required
by Title 5, USC, Sections 1213(b), (¢} and (d) (Enclosure 1). This report has been
provided to the OSC.

In response to the OSC transmittal of the subject case to the Secretary of the
Army (Enclosure 2), a Criminal Investigation Division Command (CIDC) investigation
was initiated to investigate the referred allegations. The CIDC investigation concluded in
the following manner:

(1) the USACIDC investigation unfounded the allegations that (i
Chief, Physical Support Branch, U.S. Army Corps of Engineers, Louisville District—
Louisville Repair Station, Louisville, Kentucky, committed the offenses of Conspiracy,
Larceny of Government Funds or Fraud, as alleged. The final USACIDC Report of
Investigation (ROI), dated 5 March 2009, reflects that the investigation determined that
ﬁowned a secondary residence near OQwensboro, Kentucky, where he stayed

during his frequent TDY trips to the area. While was TDY in the Owensboro
area, he lodged at his Owensboro house. However, did not claim
reimbursement for lodging expenses for periods in which he was TDY in sites around

Owensboro; he claimed only per diem and mileage as authorized by the Joint Federal
Travel Regulation. USACIDC verified that *primary residence is located in
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Owensboro house. However,_did not claim reimbursement for
lodging expenses for periods in which he was TDY in sites around Owensboro;
he claimed only per diem and mileage as authorized by the Joint Federal Travel
Regulation. USACIDC verified that [EREBEEEEER primary residence is located in
Jeffersonville, Indiana, which is near Louisville, Kentucky, [P mary
duty station;

(2) the CIDC investigation founded the allegations that
Machinist and Work Leader, U.S. Army Corps of Engineers, Louisville District—
Louisville Repair Station, Louisville, Kentucky, committed the offenses of Fraud,
Conspiracy, Theft of Government Funds, and Making a False Statement when,
with the knowing aid and assistance of his girlfriend,u

{not a federal employee}, he created false receipts indicating that he had
lodged at two commercial lodging establishments, ° Bed and Breakfast”
and “Northside Apartments,” when, in actuality, he had lodged at Ms. [l 0
apartment residence. Mr. submitted these false receipts with his travel
vouchers in support of his claim for government reimbursement. In this way, Mr.

defrauded the government of $22,285.00 in lodging renmbursements to
- which he was not entitled over a period of six years; and,

investigation also founded the allegations that Ms.
committed the offenses of Fraud, Conspiracy, Theft of
Government Funds, and Making a False Statement.

17 2009, USACE Louisville District Assistant District Counsel

' . referred these matiers to the U.S. Attorney's Office for the
Western Drstnct of Kentucky. To date, USACE has not received a response from
the U.S. Attorney’s Office whether or not civil and/or criminal charges will be

pursued against Mr. [l and Ms.

iy ou have any questions, please contact [N
Department of the Army Office of the General Counsel at »

On Jul

Assi stant Secretary of the Army
(Manpower and Reserve Affairs)

Enclosures






DEPARTMENT OF THE ARMY
OFFICE OF THE GENERAL COUNSEL
104 ARMY PENTAGON
WASHINGTON DC 20310-0104

S ——————

DEC 14 2009 |

Mr. John Berry, Director ?
U.S. Office of Personnel Management
1900 E Street, N.W. |
Washington, D.C. 20415-0001

Re: Transmittal to Office of Special Counsel of Report of Investigation of
Whistleblower Allegations, U.S. Army Corps of Engineers, Louisville District—
Louisville Repair Station, Louisville, Kentucky (OSC File No. DI-08-2166)

Dear Mr. Berry:

Pursuant to Title 5, United States Code (USC), Section 1213(f), in any
case where there is “evidence of a criminal violation obtained by an investigation”
undertaken at the request of the Office of Special Counsel (OSC), and it has
been referred to the Attorney General, the agency is required to notify the Office
of Personnel Management and the Office of Management and Budget of the
referral. This correspondence notifies you of such an OSC referral and satisfies
the notice requirements imposed by Title 5, USC, Section 1213(f). The following
information is provided for your use.

e e e 4T 8 g B b A 4L BT

As the Agency head, the Secretary of the Army has delegated to me his
authority to review, sign and submit the agency’s report to the Office of Special
Counsel required by Title 5, USC, Sections 1213(b), (c) and (d} (Enclosure 1).
This report has been provided to the OSC.

In response to the OSC transmittal of the subject case to the Secretary of
the Army (Enclosure 2}, a Criminal Investigation Division Command (CIDC)
investigation was initiated to investigate the referred allegations. The CIDC
investigation concluded in the following manner:

(1) the USACIDC investigation unfounded the allegations that [

, Chief, Physical Support Branch, U.S. Army Corps of Engineers,
Louisville District—Louisville Repair Station, Louisville, Kentucky, commitied the
offenses of Conspiracy, Larceny of Government Funds or Fraud, as alleged. The
final USACIDC Report of Investigation (ROI), dated 5 March 2008, reflects that
the investigation determined thati owned a secondary residence near
Owensboro, Kentucky, where he stayed during his frequent TDY trips to the
area. While d was TDY in the Owensboro area, he lodged at his
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Owensboro house. However, did not claim reimbursement for

lodging expenses for periods in which he was TDY in sites around Owensboro;
he claimed only per diem and mileage as authorized by the Joint Federal Travel
Regulation. USACIDC verified that_ primary residence is located in

Jeffersonville, Indiana, which is near Louisville, Kentucky, [ rimary
duty station;

(2) the CIDC investigation founded the allegations that
Machinist and Work Leader, U.S. Army Corps of Engineers, Louisville Dlstnct--——
Louisville Repair Station, Louisville, Kentucky, committed the offenses of Fraud,
Conspiracy, Theft of Government Funds, and Making a False Statement when,
with the knowing aid and assistance of his girlfriend,

(not a federal employee), he created false receipts indicating that he had
lodged at two commercial lodging establishments, * Bed and Breakfast”
and “Northside Apartments,” when, in actuality, he had lodged at
apartment residence. [[RREBE submMitted these false receipts with his travel
vouchers in support of his claim for government reimbursement. In this way, .

defrauded the government of $22,285.00 in lodging reimbursements to
which he was not entitled over a period of six years; and,

(3) the USACIDC investigation also founded the allegations that [l
committed the offenses of Fraud, Conspiracy, Theft of
Government Funds, and Making a False Statement.

On July 17, 2009, USACE Louisville District Assistant District Counsel
referred these matters to the U.S. Attorney’s Office for the
Western District of Kentucky. To date, USACE has not received a response from
the U.S. Attorney’s Office whether or not civil and/or criminal charges will be

pursued against and

If you have any questions, please contact
r, Department of the Amy Office of the General Counsel, at

Assnstant ecretary of the Army
(Manpower and Reserve Affairs)
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