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January 14, 2006

Jonathan Kay — Regional Director DOL/EBSA
33 Whitehall Street, Suite 1200
New York, NY 10004

SUBJECT: Asbestos Workers Local 12 Benefit Funds

Dear Director Kay:

Reference the above subject and enclosed copy of correspondence from your predecessor, Mr. F.
Clisham, dated August 1, 2001, I request your personal scrutiny and review of the conduct and
efficiency of the agent in charge, Mr. Jose Castillo. Following the instructions I received from
Mr. Clisham, I have bombarded Mr. Castillo with pertinent documentation, t00 numerous to list
here, for his investigation, verification, and recommendation for criminal examination and
possible prosecution to the U.S. Attorey’s office. It is my opinjon this agent has ignored blatant
criminal activity, (as alleged in the civil suit brought by the trustees - U.S.D.CED.N.Y. CV02-
2916) and délayed or stonewalled the normal progression of this investigation for the purpose of
allowing any rights or recourse of which participants may be entitled, to expire under statute of
{imitations provisions.

Let Mr. Castillo deny, if he is able, any of my following contentions:

% The amount of funds pilfered in this elaborate “scheme to defraud” cannot be determine
because the duration of fraud exceeds records available to examine it completely.

% Principals allegedly involved in the scheme include two former union officers, a former
trustee, an accounting firm, relatives of the fund manager, and corporations and
individuals who “laundered” payments.

¢+ The firm, Shultheis & Panettieri, described as “independent auditors”, had in fact a paid
relationship with the fund that predated the discovery of fraud.

< Trustees terminated the first “independent auditor” examining fund mis-conduct — the
respected firm of Marcum & Kliegman. Though it is required in schedule C, part II of
the 5500 report, S&P and the trustees have never completed “Termination Information on
Accountants and Enrolled Actuaries™, or sent the required “Notice to Terminated
Accountant” section to Marcum & Kliegman, Why?

%+ Notification of Enforoements, listed on DOL and other web sites, mention

embezzlements much less complex and involving vastly inferior monetary amounts

compared to this matter, constantly being forwarded by regional offices of the ESBA to

U.S. attorneys for investigation and possible prosecution. Why does this matter deserve

less scrutiny?

Fund disbursement checks require two signatures. The trustee/union officer whose

signature appeared on improper disbursements was never charged with civil or criminal

liability. Was he even interviewed by the New York Regional Office?
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Jonathan Kay — DOL/EBSA

< A sitting trustee/union officer was receiving inappropriate payments from the fund
during the ongoing scheme to defraud which may have compromised his objectivity
or even his duty to oversee the work of service providers.

< The re-allocation of benefit funds to individual participant accounts allows for
recovery of insurance proceeds to be applied to only certain fund participants, which
may include former trustees, but not all fund participants.

Much to my regret and shame, I have been far too patient in an effort to comply with what I
perceived to be the “instructed path” to bring justice to myself and family in these matters. I
should have been, in hindsight, the “squeaking wheel”. Some trustees of my funds, who are also
union officers, boast that these matters are about to close and will never be criminally examined;
in my opirion, exactly what they hoped for. It also appears, I fear, exactly what the agent in
charge of your investigation hoped and strived for, aund if this is true, his motives should be

examined,

A complete examination by competent prosecutors from the U.S. Attorney’s Office, with the
power to grant immunity from prosecution in exchange for information, is the only reliable
course of action to follow in order to prosecute or exonerate all rclactcd parties in this complex

and intricate matter.

Sincerely,

Cc: Senator Charles Schumer
Congressman Steve Israel
Secretary Elaine L. Chao -

Asst. Secretary Alan Lebowitz
Asst. Secretary Bradford Campbell
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February 4, 2006

Jonathan Kay — Regional Director DOL/EBSA
33 Whitehall Street — Suite 1200
New York, NY 10004

SUBJECT: Asbestos Workers Local 12 Benefit Funds

Dear Director Kay:

Reference the above subject, my correspondence dated January 14, 2006 and our recent telephone
conversations, enclosed and attached please find a memorandum dated April 5, 2004 (encl. #1). In my
January 14" letter 1 requested your “personal scrutiny and review” of the efforts of your agent, Jose Castillo,
and any others connected with the subject matter who are in your charge. Since my initial correspondence with
your predecessor, Mr. Clisham on June 20, 2001, I have sent no less than a dozen correspondence to your
department, marny confaining pages of relevant enclosures. I have also had, since my first telephone
conversation with M, Castillo on August 7, 2001, over sixty telephone conversations or messages with this
agent supp’lgdng fact and information relative to this investigation. In our initial telephone conversation of
January 23", you told me you had “...just received my January 14® letter” which I faxed on the 17, and that
this was the “... first time this issue had crossed your desk”, and you would need “._.time to review the matter”.
However, with all the correspondence and contacts I have made to choose from, our telephone conversation of

nary 26® seemed to center on the attached memorandum and the fact that ... there is 1.7 million dollars

.mo stated 1.6 million) restored to your fund”. Ireceived the distinct impression you thought I and all
participants should be very satisfied with this restoration. Ireceived the impression that you, along with Agent
Castillo, are very eager to put the “case closed” stamp on this issue. The trustees of my fund tell me the issue
will soon be “a done deal”. I never mentioned this memo to you or sent it to your office. You didn’t find it in
any document I asked you to review in my January 147 letter. Who brought it to your attention between the
23™ of January when this issue “... first crossed your desk”, and our 26® of January telephone conversation? 1
did not realize it was the director’s obligation to make a settlement more palatable to a fund participant. Did
you review any letter or document I sent to Mr, Castillo? As I offered to during our 26% of J anuary
conversation, if Mr. Castillo has already shredded my letters, I will be happy to send copies. Since it is this
memo only that interests you, Jet’s examine it closely. )

< “The trustees, ...have conducted a thorough investigation”, Did this investigation involve
infringement as detailed in Title 29, Sec. 1105 (A)? Who knew what, and when did they know it?
Longtime fund accountant and civil litigation defendant “Lawson Holland” was terminated in December
of 2000, When was your department first notified of possible illegal activity? Did the trustees ever
request & criminal investigation through the U.S. Attorney? If so, may I have a copy of that dated
request? Why was fimd administrator Market allowed to retire rather thas termination? Was this
allowance part of an agreement in retiurn for Market’s promise not to implicate present or past employee
trustees? Why should I as a participant be confident in an investigation conducted “in house” rather
than by the U.S. Attorney, with the power to grant immunity from prosecution in return for testimony?
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“In summary, the Trustees negotisted settlements....” The 1.6 million dollars restoration to the fund
addresses impropriety back to 1993, not before. It does nothing to address losses I may have suffered
since 1971. If the “scheme to defraud” occurred during this period of time, I Jost both principal and
compound interest over two decades.

“closing papers in the Jawsuit contain & confidentiality agreement...request that you abide by.
...each of the defendants has settled...without an admission of gnilt”. These agreements, in my
opinion, were orchestrated and designed to protect the defendants from criminal liability in return for the
defendants silence relating to any matters involving past or present employee trustee members, who may
have civil or criminal culpability themselves in these matters.

“...a Settlement and Mutual Release Agreement with the fiduciary liability insurer”., This involves
an over one-half million dollar insurance proceed that I helped pay for, but will not be applied to my
individual account (see my letter dated November 1, 2005). It will, however, apply to others and may
include past trustees who fit, or rather, have taflored the measurement to omit their obligation for fimd
re-imbursements to individual account yield overpayments.

“...as detailed to the trustees by their independent certified public accountants”. The accountants
referred to, Schultheis & Panettieri, are not independent and have had a paid relationship with the fund

trustees predating this investigation. They were actively involved in audits and had open access to fund
documents. The only true independent auditor was the Marcum & Kliegman firm who were terminated
prior to May 2001 (see my July 19, 2005 letter).

“,..concessions in professional fees...attorneys and accountants...in excess of $125,000.00”. Does
this concession indicate a previous overcharge by these firms for work never performed, malpractice or
malfeasance? Why would a new “independent accountant™ need to extend a financial consideration to a
“pew” client? Was this consideration on the part of the fund attorney part of an agresment to excuse
their firm’s failure to verify the credentials of former fund accountant Robert Weinstein of “Lawson
Holland” who “held himself out as a C.P.A ... .that he never held such a license”, as detailed in the fimds
civil suit, Para. 157 Did the trustees have to sign a “covenant not to sue” the parties that extended this

“consideration”™?

“The funds new accountant has suggested several reforms”. Do part of the aforementioned reforms
include 5500 report declarations, prepared by Schultheis & Panettieri accountants, for the year 2000
annuity and welfare funds where they answered the questions in schedule H, part IV, F, “if the fund
suffered a loss...that was caused by fraud or dishonesty™, and the reply given was “no™? These reports
were prepared between July and October 2001 and investigations even at that time revealed several
gross irregularities (encl. #2 attached — Para. titled “Fund Year 2000 5500 Report Declarations™). Do
part of the aforementioned reforms include “creative accounting procedures™? Reference my encl. #2
(letter to the trustees dated April, 29, 2002 Parg, Titled “Year 2000 5500 Report Bxpenses™). It is my
undersending that annual 5500 reports reflect expenses incurred and/ar paid during that oglendar vear.
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The answer received from the fund manager to my question and attached as encl. #3, was $40,000
(accrued) of the year 2000 expense was performed in 2001, as part of an investigation that did not vet
exist in the year 2000, nor was the Schultheis & Panettieri firm assigned as fund accountant or
investigation auditor during the year 2000! If it is proper to pay for services in one year and bill them to
another, there must exist invoices, work sheets and accounting charges for all years of this investigation
dating back to year 1993, What are the “accrued amounts™ for the other years of the investigation?
Were new 5500 reports prepared for all these years? Will these charges be billed as expenses to
participants active during these years, but who have since retired and have withdrawn their accounts?
Could you arrange to have copies of the newly prepared 5500 reports for all effected funds sent to me
since ] am entitled to them under ERISA law?

Mr. Kay, let me be frank. Tcould go on and on. I have my own documents dating back to August 1998 when I
met with fund trustees at an executive board meeting and told them the financial reports published by the fund
office contained errors. Our telephone conversation of Jamuary 26 indicated to me that you are no more
interested in this matter now than the trustees were then. I will no longer initiate contact with your office, but
will attempt to engage officials in Washington D.C. Your entire staff, including Agent Castillo are now free to
shred any correspondence of mine they have not done so already, or send them to my fund office or trustees,

whichever gives them greater pleasure.

ank you again for your concern,

Sincerely,

Cc: Asst. Secretary Alan Lebowitz
Asst. Secretary Bradford Campbell

OIG/DOL
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April 3, 2006

United States Dept. of Labor/EBSA
33 Whitehall Street

Suite 12060

New York NY 10004

Attn: Jose Castillo
SUBJECT: April 13® Meeting at EBSA
Dear Mr, Castillo:

Reference the above subject and our previous e-mail, enclosed please find copies of my January 14® and
February 4® (enclosure #1) correspondence to Regional Director Jonathan Kay.

You will note that I have expressed concerns about the professionalism and performance of the ongoing
investigation into Local 12 Benefit Funds conducted by your office and yourself. Director Kay’s recent
correspondence to Senator Schumer dated February 14, 2006 duplicates in substance his predecessor, Director
F. Clisham’s August 2001 letter to me explaining EBSA policy of non-disclosure. While I understand the
concept of this policy, ] hope you can understand my fear that this five-year expanse of tirne may seriously
jeopardize, if it hasn’t already, any legal recourse I may enjoy under statute of limitations regulations as they
pertain to fraud.

director Kay has no information he is willing to share with a United States Senator, he certamly has no
—.tenfion of sharing any with me at the proposad meeﬁng at your office. I stand by my February 4™ letter to the
Director, which also asks questions not, in my opinion, restricted by the investigation, but pertaining to ERISA
obligations that the fund must create corrected filings to replace alleged fraudulent reports. If this were the case
it would indicate that reports have been, in fact, rejected pursuant to Title 29, Sec. 1024, Certainly the
participants are not expected to rely on compromised filings for their information concerning the years of the
alleged fraud investigation, 1993-1999,

I have not received the courtesy of a reply to either my Januvary 14® or February 4® Jetter to Director Kay. With
this in mind, I believe the purpose of any meeting would be political in nature; an opportunity for the Director
to promote the illusion that proper protocol, impartiality, and open mindedness exists as the investigation
continues. I do notbelieve this is, in fact, the case.

On December 17, 2003, T telephoned four employee trustee members of my funds at their residences. Trustee
member Nick Grgas, president of Local 12, in response to my complaint that trustees were failing to “inform
and educate” participants of ongoing fund developments including negotiations with the DOL investigation,
said “...they’re (EBSA) nitpicking at insignificant and minute points that have no relevance to anything
meaningful”. I responded that in hight of the alleged failures of the benefit funds over past years I had “...no
problem with the DOL insisting that all the t's are crossed and the i’s dotted”. At this point, Mr. Grgas further
stated “... when the agent is speaking at the meetings, his supervisor is behind him shaking his head negatively,
with his eyes looking skyward in an exasperated fashion.” I did not ask specifically the name of the supervisor
nor did Mr. Grgas volunteer it. He did tell me that this individual was approached after this meeting and asked

~could “...intervene favorably in the fimds behalf.” This same supervisor said “... there’s nothing I can do

cfly...he’sthe a ent—m—chargc ” Thaowngh the conversation with Mr. Grgas is paxapbra.sed here, I would

swear under oath to ifs accuracy in sybstanecg.
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‘What are the people involved with this investigation in your office thinking? Don’t you have a staff meeting to
prepare subject matter before discussions with trustees and providers of the funds? What message of discord is
being sent inadvertently, or even more sinister, intentionally, to fund administration? “Here’s something you
good ‘ole boys should look into, or create/destroy 2 paper trail about.., we won’t look into it now, but here’s a
little heads up!™ T have enclosed a letter from Ms. Sharon Watson, Director of Participant Assistance, EBSA
(enclosure #2) in which she states “...tesolution of EBSA investigations varies....depending upon...level of
cooperation obtained from the parties involved.” What “level of cooperation™ does your offices’ obvious
display of disunity and lack of resolve inspire with the administration of these funds? The impression I received
from Mr. Grgas was “... they can’t even agree amongst themselves what’s important... why should we worry
about it...1f we ignore them, they’ll go away.” .

Sometime ago I had a private conversation with then employee trustee member, Robert Glaser, where [
discussed what I felt were inaccuracies and omissions in 5500 report filings. His response to rae was “...do you
think any one actually reads those things!” If he had said “...actually cares about those things” perhaps he
would have been more prophetic with regard to the New York Regional Office,

Mr. Castillo, in the past you mentioned you may want to interview me relative to fund issues and I would make

myself available to you for that purpose, but for reasons expressed berein, I must decline a general meeting with

your regional office. I, hawever, would be interested in such a meeting with any EBSA office or division in
wshington D.C. that I have had a previous contact with and would personally bear the expense of travel or lost
.npensation from my employment as a result of such an accommodation.

Please feel free to distribute this correspondence in any manner you deem appropriate.
Sincerely,
Cc: Ms. Sharon Watson

Mr. James Denman
QIG/DOL
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m: Castillo, Jose - EBSA
at: Tuesday, October 31, 2006 7:05 PM
To:
Cc: Castil!o, Jose - EBSA
Subject: Local 12 Annuity Fund
Mr -- ;

Please email me your responses to the following:

1) Did the trustees or plan administrator informed the membership that the fund's:
investment earnings from 9/1/2000 to 12/31/2000 with New York Benefit Life ($380,000, this
is part of the 1.8 million earnings for

2000) was used and allocated as employer contributions?

Note: This monies was put into a frozen account, separate from the core fund monies. In
October 19, 2001, Al Wassell directed New York Benefit Life to use this as employer
contribution offset.

2) Did the trustees or NY Benefit Life inform the membership that the individual account
balances were adjusted ( it was supposed to be

reduced) in 2004? In connection with this reduction of the account balances, did you guys
received any documents or notice showing that your account balance at that time was
=duced?

Thanks
Jose

This message may contain information that is privileged or otherwise exempt from
disclosure under applicable law. Do no disclose without consulting the Employee Benefits
Security Administration. If you think you received this message in error, please notify
the sender immediately.
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Sent: Tuesday, October 31, 2006 11:22 PM

‘o: Castillo, Jose - EBSA; Lebowitz, Alan - EBSA; Kathleen.Terrillion@mail.house.gov;
schumer@maii.senate.gov; carrie.draffen@newsday.com

Subject: Asbestos Workers Annuity Fund

Attachments: castillo1705.doc; DeptoflLabor719.doc

:astillo1705.doc (22 DeptofLabor719.do
KB) ¢ (37 KB)
Mr. Castillo:

Reference our telephone conversation of this afternoon, as you requested, I have reviewed
my records and all trustee/administrator correspondence. I have found no reference to
participants having been informed of the use of $380,000 of the year 2000 investment yleld
(the total of which was $1.8Mill) to make up differences/shortfalls of employer
contributions in participant accounts. You explained this $380K originated from a “frozen
account", separate from the core fund, and was directed to New York Benefit Life on
10/19/2001 by the fund administrator, Al Wassell. with instructions to use these monies to
offset employer contributions. Again, I found no reference in my records which would
document this transaction, or explain it to the participants. I found no information or
reference to the existence of a separate "frozen" account for holding participant
investment yield.

Using monies designed with one intent for something else is not new to my funds. Please
re-read my letters attached as they refer to the Holiday/Unemployment/Vacation Fund.
Thanks.

r. L

Stay in touch with old friends and meet new ones with Windows Live Spaces
http://clk.atdmt.com/MSN/go/msnnkwsp0070000001msn/direct/01/?
href=http://spaces.live.com/spacesapi.aspx?wx_action=create&wx_url=/friends.aspx&mkt=en-us
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SENATOR HEALTH, RDUCATION, LABOR, &80 FENSIDIS

SPECIAL COMMITTEE OH AGING
SUSSFLL SENATE GFFICE BULDING

I lamtzﬂ States Smae T2V

WASHINGTON. DC 20510-3204

© September 24, 2008

Ms. Lnstmc A. Iverson

Assistant Secretary for Congressional and Intergovernmental Affairs
United States Departent of Labor

200 Constitution Avenue, N.W.

Washington, D.C. 20210

Dedr Assistant Secretary Fverson:

. Enclosed is a letter from Mr. . Y . He has brought to my attention his
concems regarding the investigation of Local 12 funds. -

L would appreciate your reviewing the information that has been presented and providing
me with your comments. . Please address your reply to my state office:

United States Senaxor Hillary Rodham Clinton
780 Third Avenue, Suite 2601

New York, New York 10017-2024

Auention: Yckyqum

" Your coopcrahon and agsistanee are greatly appreciated. Iook forward to hearing from

you s00n.
Sincerely yours, :
Hillary Rodham Clinton E 5
HRC/yck_mg IORS
ce. Federal Bureau of Investigation (g K
: m
& <
=
o
PRINTED O RECYCLED PAPER 07T ien 2 2
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. examination ponducted in the Locs} 12 scendd, although & civil suit with many aflegations of

crininal conduct described & o “scheme 1o defrtud the funds” by adainistrators, service'
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My February 4, 2006 letter was the wesult of my telepbone conversation with Regional Direstor
Ky on January 26, 2006. During this conversation the Director tried to “self me” the ides that
the setiement of a ofvil smrm:gmwbytﬁemmoft}mﬁmd,seﬂhdmnofmmﬁm
- confidéntiality agréement keeping details from participaats, and no admission of guzlt on the -
defendamt’s bebalf, should beenough to satisfy " The suit did not fnvolve the non-allocation issue
.o the improper reduction of participant acoount vatees by trustees, in viokation of fond by-laws.
: Myls.pzm %mvm&mqmombkmwmwmedmmmg

cxtinir e 5 s e Tuty 26, 2006 JeHEr tequesty B NYRU Torwand ©
qunySeamLabow;tszashmmDC mformmonmdmumbgmdsesml)umr :
Kay refused 1o let me cxamine, thhs:namamlpadfcrmﬁnﬁm In
November 2006, Agent Castillo sent me an e-mail inforview, which implied his investigation
disclosed the mse of participent investment yield assets (§381,000) as employet contribitions by
fund trustees. This criminal act, once verified, should have been mmnoedisely broughn 1o the
mmdﬂwmmmﬁnprmg;&lwcmmmmchWOm

MlZcmman&xtMMwomghrmﬁzmdam 1 ask now for your -
assistance in recruiting the FBI and Justics Diepartment in the fuvestigation, ot of y upions
conduct, bt of the inaction of the NYRO of the EBSA. ALl thwes Totiers referenced are -
enclosed. [ heve glse enclosed your release form and ansrticle related to the Locs! 89
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brought before thst agency. The law firm Thelen Reid Brown Raysman & Steiner LLP, retained
by the service providers involved in theie matiers, eraploys Sherwin Kaplen, o vetetan DOL
_sobicftor with déep roots and affitistions ju that agency. 1 fee} if any normel protocol or -
procedurc has not besn followed, of my fact, evidéner, fnancie! statement, of extibit is
dswnwdwmlmkedasamhomrszlansnf‘ﬁlmon,mazwouldbeagrossvw!anon :
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Thank you _m advance, for.ymw inferest mﬂusmmcf '
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Mr. Gordon S. Heddell

Inspector General

U.S. Department of Labor

200 Constitution Avenue NW, $~5502
Washington, D.C. 20210-0001

Dear Inspector General Heddell,

I am writing to request an investigation into Local 12 Annuity Fund Case No. 30-099939
which is being handled by the Department of Labor’s New York City Office.

It is my understanding that the approximately 500 part1c1pa.nts in the Asbestos Workers
Local 12 Annuity Fund, including my constituent ©, did not receive their
investment earnings for the year 2000, which by now would amount to almost $3 million.

While the Fund’s trustees cited shortfalls, Mr. = - has told me that further
investigations by the Department of Labor have uncovered conflicts, discrepancies, and
omissions in accounting that have never been explained by the trustees. He has reason to believe
that this violation of ERISA law has been presented to Department of Labor supervisors on
several occasions, and each time has been ignored, as no further action has been taken.

The union sent the case to the Department of Labor in 2002, and it has yet to be resolved.
I request that you thoroughly investigate the Department of Labor’s handling of this case, and
come to a resolution as quickly as possible. Thank you for your prompt attention to this matter. I
look forward to your reply.

PETER T. KING
- Member of Con

PTK/cd
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U.S. Department of Labor Washington, D.C. 20210

Office of Inspector General

SEP 15 2008

The Honorable Peter T. King
U.S. House of Representatives
Washington, D.C. 20510

Dear Representative King:

This is in response to your August 8, 2008, correspondence in which you request that
the Office of Inspector General (OIG) investigate the Department of Labor’s handling of
Asbestos Workers Local 12 Annuity. Fund Case No. 30-0909939. In your.

. correspondence, you state that it is your-understanding that approxrmateiy 500 Plan -

participants, including one of your constituents, : . , did not receive their -
investment eamings for the year 2000. Further, you state that Mr " " rhas
informed you that alleged violations by the Plan trustees have been ignored-:by the

Department of Labor.

My office has received previous inquiries regarding this matter and is aware that the

.Department’s Employment Benefits Security Administration (EBSA) has been
fconducf.ng aninvestigation of the Local 12 Annuity Fund. Based upon my office’s

‘review of relevant documentation, and discussions with EBSA staff, it appears that the
Fund’s administrator advised the Department in early 2002 that there may have been
discrepancies in Fund allocations. The Fund Trustees subsequently filed a civil
.complaint against the Fund's former administrator and auditor, and this complaint was
‘settled in late 2002. In November, 2005, the Department received a letter from
Moo whigh queetloned the corrécthess of the aﬂocatrons and the payments
‘made to the- pamc:p:znts Itis my understandmg that-EBSA’s mvestlg f this matter
is continuing,.and that the Department's Office 6f the Slicifor Tecéntly dontacted

Local 12 officials regarding this matter. Aocordmgly at this time, it does not appear that
any alleged-violations.have. been .gnored by the Deparfment

However ifMr. ) , Or anyone else, has specnf icinformation, documentatton or
evidence lndtcatmg that oﬁ" cials from either EBSA or the Office of the Solicitor have

engaged in any misconduct in their handling of this investigation, we would request that
such information or documentation be provided directly to my office. In the absence of
such information, we cannot take any further action at this time, since the matter
appears to be under appropnane rev;ew by the Department

Please feel free to contact me at 202-693 5100 1f you have furfher quesﬂons regardmg
this.malter... Alternatively, ysur-staffimay contidct Nancy Ruiz de Gamboa, Asststant -
lnspeqtor Qeneral for Management and P ohcy, at (202) 693-5224

lnspecto% General

o

- Working for America’s Workforce




January 12, 2009

Mr. Howard Shapiro

Council to Inspector General

U.S. Department of Labor ,

200 Constitution Avenue NW, S-5502 '
Washington, D.C. 20210-0001

Subject: Local 12 Annuity Fund Case No. 30-099939

Dear Mr. Shapiro:

Reference the above subject, Congressman Peter King’s letter to Inspector Heddell dated
August 8, 2008, and Mr.Daniel R. Petrole’s reply for Inspector Heddell dated September
15, 2008, I wish to thank you for your telephone contact of December 31, 2008. If you
recall, during our telephone conversation you invited me to personally provide you with
information that I considered pertinent to this matter, provided such information was not
part of the continuing investigation being conducted by the NYRO of the EBSA. You
insured me that you personally would review any information supplied with an unbiased,
independent outlook, but could not re-examine issues involved in the ongoing study. [
expressed doubt in my ability to supply any pertinent, first-hand factual knowledge based
on the Department of Labor’s policy of restricting information during investigations.
You encouraged me to “do your best”, and I thanked you for the call on New Year’s Eve.
If you would care to add or amend points I have made here to better enhance the accuracy
of my recollection of our conversation, I would appreciate it.

I would readily agree to the conditions you spoke of during our conversation of
December 31, 2008, if you would be kind enough to agree to correct and explain the
errors contained in your offices reply to Congressman King. Mr. Petrole made note in his
correspondence of the civil suit filed by Fund Trustees against the former Fund
Administrator, and stated... ”this complaint was settled in late 2002.” This is not true.
Mr. Petrole presented this as fact to the Congressman after stating the reply was
...”Based upon my office’s review of relevant documentation”. Information regarding
this civil complaint is readily available, and clearly shows the case was dismissed on
March 9, 2004 in an order and stipulation signed by Judge Nina Gershon. 1t further
shows the original complaint was amended on May 23, 2003, which basically is a
withdrawal of the original complaint, and re-instituted with change. I suspect Mr. Petrole
obtained information during... ”discussions with EBSA staff” concerning this matter and
without confirming its accuracy, relayed it to the Congressman. The absence of Mr.
Petrole’s confirmation of this pertinent information I imagine would make Congressman
King’s office skeptical of any other information contained in the reply to its
congressional inquiry. Accuracy in the matter of the civil suit is paramount because NY
Regional Director Kay has stated...” the fact that a civil lawsuit has been filed seeking
recovery of funds that have allegedly been embezzled may be a factor that this agency
and a prosecutor may take into account in determining whether to move forward with a

criminal investigation/prosecution.”




U.S. DOL/OIG
January 12, 2009
Page 2

Another example of EBSA inaccuracy concerning chronology of events is obvious in an
e-mail correspondence in which Director Kay stated his office had received my inquiry,
regarding a questionable real estate tax deduction, in late 2008 when in reality his office
was in possession of it since 2001. The civil complaint, in addition to the discrepancies
in Fund allocations alluded to in Mr. Petrole’s reply, alleged service providers, domestic
corporations, parties of interest and unidentified co-conspirator(s) participated in a
“scheme to defraud the Funds™ and contained numerous accounts of criminal activity.
This information was forwarded to the NYRO of EBSA in May of 2002.

The responsibility of the OIG-DOL has been defined as “... conducting civil, criminal,
and administrative investigations relating to alleged or suspected violations of Federal
laws, rules or regulations as they pertain to DOL programs, operations and persornnel.”
Congressman King’s letter was very clear in stating that participants of this Fund “...did
not receive their investment earmings for the year 20007, which, if true, is a criminal
violation of ERISA/Federal law that was not prosecuted before the criminal statute was
allowed to expire. Mr. Petrole’s reply seems to indicate that because the EBSA
‘investigation is “continuing” the OIG/DOL has no responsibility or mission function in
this matter, If the EBSA sends no “closing letter” concerning their investigation, ongoing
for nine calendar years now, will your office conduct its own in one year...in five.... in
ten years? If in reality the mission of the OIG/DOL is to spin the investigative work of
others and run interference for congressional inquiries, it would be fruitless and wasteful
to proceed on my, or the Congressman’s part. If you are sincere in this effort, as you
sounded to me in our telephone conversation, I am eager to participate. Thank you!

Sincerely,

Ce: Congressman Peter King
Secretary Bradford Campbell
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Wyche, Robert - OIG

From:

Sent: Saturday, April 04, 2009 1:26 PM
To: Wyche, Robert - OIG; Solis, Hilda - OSEC; Lebowitz, Alan - EBSA; Shapiro, Howard - OIG;

carol.danko@mail.house.gov; investigates@cbsnews.com; tzambito@nydailynews.com;
dglovin@bloomberg.net

Subject: RE: Local 12 Congressional Inquiry
Attachments: Shapiro 1-11-09.doc; Clinton 8118.doc

Mr. Wyche:
The attachments are self explanatory. Inspector Heddell's still uncorrected reply to Congressman King's
inquiry reinforces my opinion that your organizations involvement in this subject is solely an attempt to
legitimize an EBSA examination that has been compromised. I feel the probably unparalelled length of this
exam has been designed from the outset to allow criminal and civil culpability to expire. Trustee members
accepted improper payments as service providers. Unbelievably, one such individual still serves as a
trustee. Secretary Lebowitz, top EBSA official, more than three years ago expressed personally to me his
concern over the duration of this exam. Still it drags on. I am entitled to no information on the accuracy of
my fund financial publications or account balance, but a trustee caught with his hand in the cookie jar, still
serves. A fellow participant related an incident where he recieved a telephone inquiry from an OIG
employee named "Garcia" who was interested, not in the allegations of crime and fraud contained in the
civil suit, but only in the name of the person he contacted in the FBI. If your purpose in having me attend
another worthless, unproductive meeting such as the one I attended in 2006 is to find out who I spoke
with in the justice department so far, I can save myself the trip into Manhattan, because that would be my
“usiness. The silver lining in keeping abreast of the developments in the Madoff, WorldCom and ENRON
indals is the education one gains with regard to the workings of Federal Regulatory Agencies. One can
-«ly hope the "transparencies" President Obama spoke of during his campaign have taken root.

Thank you.

Subject: Local 12 Congressional Inquiry
Date: Thu, 2 Apr 2009 17:31:37 -0400
From: Wyche.Robert@oig.dol.gov

To

Mr.

I work for the Office of Inspection and Special Investigations, Office of the Inspector General, U.S. Department of Labor. |
have been assigned fo investigate several complaints, which were made regarding the handling of the Asbestos Workers
Local 12 Funds investigation by the Employee Benefits Security Administration, New York Region. This case was
referred to my office as a congressional inquiry from the U.S. Office of Special Counsel, Washington, DC.

I, along with the Assistant Inspector General for the Office of Inspection and Special Investigations will be in New York
next week from Tuesday April 7, 2009 through Friday morning April 10, 2009. We would like to meet with you next
Wednesday or Thursday to discuss some of the allegations made in this case. Please e-mail me or call me at 202/693-
7106 and let me know if this will work with your schedule.

nk you,
ert W. Wyche
~ssistant Special Agent in Charge
U.S. Department of Labor
Office of Inspector General
Office of Inspection and Special Investigations
Office: 202/693-7106
Cell:  202/427-9101
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January 12, 2009

Mr. Howard Shapiro

Council to Inspector General

U.S. Department of Labor

200 Constitution Avenue NW, S-5502
Washington, D.C. 20210-0001

Subject: Local 12 Annuity Fund Case No. 30-099939 .

Dear Mr. Shapiro:

Reference the above subject, Congressman Peter King’s letter to Inspector Heddell dated
August 8, 2008, and Mr.Daniel R. Petrole’s reply for Inspector Heddell dated September
15, 2008, I wish to thank you for your telephone contact of December 31, 2008. If you
recall, during our telephone conversation you invited me to personally provide you with
information that I considered pertinent to this matter, provided such information was not
part of the continuing investigation being conducted by the NYRO of the EBSA. You
insured me that you personally would review any information supplied with an unbiased,
independent outlook, but could not re-examine issues involved in the ongoing study. 1
expressed doubt in my ability to supply any pertinent, first-hand factual knowledge based
on the Department of Labor’s policy of restricting information during investigations.
You encouraged me to “do your best”, and I thanked you for the call on New Year’s Eve.
If you would care to add or amend points I have made here to better enhance the accuracy
of my recollection of our conversation, I would appreciate it.

I would readily agree to the conditions you spoke of during our conversation of
December 31, 2008, if you would be kind enough to agree to correct and explain the
errors contained in your offices reply to Congressman King. Mr. Petrole made note in his
correspondence of the civil suit filed by Fund Trustees against the former Fund
Administrator, and stated...”this complaint was settled in late 2002.” This is not true.
Mr. Petrole presented this as fact to the Congressman after stating the reply was

...”Based upon my office’s review of relevant documentation”. Information regarding
this civil complaint is readily available, and clearly shows the case was dismissed on
March 9, 2004 in an order and stipulation signed by Judge Nina Gershon. It further
shows the original complaint was amended on May 23, 2003, which basically is a
withdrawal of the original complaint, and re-instituted with change. I suspect Mr. Petrole
obtained information during...”discussions with EBSA staff” concerning this matter and
without confirming its accuracy, relayed it to the Congressman. The absence of Mr.
Petrole’s confirmation of this pertinent information I imagine would make Congressman
King’s office skeptical of any other information contained in the reply to its
congressional inquiry. Accuracy in the matter of the civil suit is paramount because NY
Regional Director Kay has stated...” the fact that a civil lawsuit has been filed seeking
recovery of funds that have allegedly been embezzled may be a factor that this agency
and a prosecutor may take into account in determining whether to move forward with a

criminal investigation/prosecution.”
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Another example of EBSA inaccuracy concerning chronology of events is obvious in an
e-mail correspondence in which Director Kay stated his office had received my inquiry,
regarding a questionable real estate tax deduction, in late 2008 when in reality his office
was in possession of it since 2001. The civil complaint, in addition to the discrepancies
in Fund allocations alluded to in Mr. Petrole’s reply, alleged service providers, domestic
corporations, parties of interest and unidentified co-conspirator(s) participated in a
“scheme to defraud the Funds™ and contained numerous accounts of criminal activity.
This information was forwarded to the NYRO of EBSA in May of 2002.

The responsibility of the OIG-DOL has been defined as “...conducting civil, criminal,
and administrative investigations relating to alleged or suspected violations of Federal
laws, rules or regulations as they pertain to DOL programs, operations and personnel.”

. Congressman King’s letter was very clear in stating that participants of this Fund “...did
not receive their investment earnings for the year 20007, which, if true, is a criminal
violation of ERISA/Federal law that was not prosecuted before the criminal statute was
allowed to expire. Mr. Petrole’s reply seems to indicate that because the EBSA
investigation is “continuing” the OIG/DOL has no responsibility or mission function in
this matter. If the EBSA sends no “closing letter” concerning their investigation, ongoing
for nine calendar years now, will your office conduct its own in one year...in five.... in
ten years? If in reality the mission of the OIG/DOL is to spin the investigative work of
others and run interference for congressional inquiries, it would be fruitless and wasteful
to proceed on my, or the Congressman’s part. If you are sincere in this effort, as you
sounded to me in our telephone conversation, I am eager to participate. Thank you!

Sincerely,

Cé: Congressman Peter King
Secretary Bradford Campbell




August 11, 2008

Department of Constituent Affairs — Labor Issue
Office of U.S. Senator Hillary Rodham Clinton
780 Third Avenue, Suite 2601

New York, NY 10017

Fax: 212-688-7444"

Attn: Ms. Kim

Subject: EBSA Issue of NYRO Investigation Local 12 Funds

Dear Ms. Kim:

It is my belief that the above subject investigation by the Department of Labor’s EBSA Division,
New York Regional Office has been compromised. I base this belief on the following:

In reply to a complaint I made to the Department of Labor, I received a reply dated August 1,
2001 that an investigation into Local 12 was “already ongoing”, making this the eighth year of
that inquiry. By comparison, a similar embezzlement in the same international union
(Association of Heat and Frost Insulators and Asbestos Workers) Local 89 (Trenton/Atlantic
City) was investigated by the DOL, turned over to the NJ Attorney’s Office in Newark,
prosecuted and pleaded between May 2007, when the defendant/administrator resigned, and June
2008, a timeframe of thirteen months! To my knowledge there has never even been a criminal
examination conducted in the Local 12 scandal, although a civil suit with many allegations of
criminal conduct described as a “scheme to defraud the funds” by administrators, service
providers and their relatives was in the hands of the NYRO in May 2002, well within the
framework permitted in the criminal statute. I believe it has been the intent of the NYRO to
delay all action so that criminal and civil statues will expire, leaving participant and dependent
members (five hundred to one thousand, active and retired) of the fund without recourse or
recovery. Why is the protocol of the Local 89 investigation different from that of Local 12?

The August 1, 2001 letter I received from Francis Clisham, Regional Director instructs me to
contact the agent-in-charge, Jose Castillo, with additional information. Oddly, during this
investigations marathon length, at one point Agent Castillo told me his superiors instructed him
to have “no further contact with me”. The agent later told me he is required to answer my
inquires. Castillo was assigned a “special supervisor” for this case and only this case. When ]
inquired of his superior, Regional Director Kay, why Castillo’s current supervisor was
inadequate for this case, his answer was ambiguous. I met this “special supervisor”, Robert
Goldberg at a meeting 1 attended in April 2006 at EBSA offices. My recollection is he had no
input at that meeting and seemed vague on the issues discussed. Could it be the function and
assignment of Mr. Goldberg isn’t to examine the issues but rather to make them irrelevant?
Another attendee of this meeting, a Mr. Associate Regional Director Gaynor, told me he would
definitely get back to me, after his May 2006 meeting with service providers of the fund, to
answer my contention that the annuity fund investment yield of year 2000 (31.8 million then,
over $4 million with interest today) was never allocated to participant account statements as
required by ERISA and fund by-laws. That individual retired without keeping his promise.
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My February 4, 2006 letter was the result of my telephone conversation with Regional Director
Kay on January 26, 2006. During this conversation the Director tried to “sell me” the idea that
the settlement of a civil suit brought about by the trustees of the fund, settled out of court with a
confidentiality agreement keeping details from participants, and no admission of guilt on the
defendant’s behalf, should be enough to satisfy. The suit did not involve the non-allocation issue
or the improper reduction of participant account values by trustees, in violation of fund by-laws.
My April 3, 2000 letter involves questionable conduct by EBSA personnel revealed to me during
a conversation with a trustee member. The July 26, 2006 letter requests the NYRO forward to
Deputy Secretary Lebowitz in Washington D.C. information and accounting studies that Director
Kay refused to let me examine, studies that as a participant I paid for in fund expenses. In
November 2006, Agent Castillo sent me an e-mail interview, which implied his investigation
disclosed the use of participant investment yield assets ($381,000) as employer contributions by
fund trustees. This criminal act, once verified, should have been immediately brought to the
attention of the attorney general for prosecution. I have time and again asked the NYRO to
involve the Washington D.C. Office of the Chief Accountant and the Solicitor of Labor in the
Local 12 examination, but they want no oversight into their dealings. I ask now for your
assistance in recruiting the FBI and Justice Department in the investigation, not of my unions
conduct, but of the inaction of the NYRO of the EBSA. All three letters referenced are
enclosed. 1have also enclosed your release form and an article related to the Local 89
embezzlement.

I realize it is common practice to hire a former employee of an agency to represent interests
brought before that agency. The law firm Thelen Reid Brown Raysman & Steiner LLP, retained
by the service providers involved in these matters, employs Sherwin Kaplan, a veteran DOL
solicitor with deep roots and affiliations in that agency. I feel if any normal protocol or
procedure has not been followed, or any fact, evidence, financial statement, or exhibit is
discounted or overlooked as a result of Mr. Kaplan’s affiliation, that would be a gross violation

of the process.

The enclosures sent in today’s facsimile are relative to only the few illustrations | have
referenced within. I have additional letters, emails, telephone conversations and contacts with
the NYRO and DOL officials in Washington D.C., too numerous to mention or include with my
request, but they will be at your future disposal.

Thank you in advance for your interest in this matter.




