








































































































































































































































































































Both the vacancy announcement and the associated position description issued by the
Army in connection with the position of “Utility Systems Repairer-Operator Supervisor,” WS-
4742-10, the Fort Lewis WWTP supervisory job held by required the individual filling
the posrtlon to “[p]ossess and maintain a Group Il wastewater oertrf catlon issued by the State

/acan
. -namtalned only a Group I

wastewater certification

the validity of this allegation, the 10 interviewed twenty witnesses
)] and examined both the Fort Lewis Garrison AR 15-6 ROl compiled by.
and the USACHPPM Performance Evaluation report

The State of Washington promulgates certification reqwrements for “operators in
responsible charge”'*® of wastewater treatment plants.**' Ordinarily, for a plant like the Fort
Lewis WWTP that is engaged in activated sludge treatment with a flow capacity between one
and ten MGD, the State of Washington would require that the “operator in responsrble Charge
hold a Group Il WWTP certifi cation'*? R
6]¢ 0]. Although the Group lil certification requirement was cited as a
“condition of employment” in the Fort Lewis position description applicable to the WWTP
supervisor, the certification does not appear to be required as a matter of law. This was
emphasized in a letter by the Department of Ecology in response to Fort Lewis’ request for a
temporary certification for

There is no Federal requirement—no law, rule, or regulation—mandating that wastewater
treatment plant operators maintain a minimum level of certification or licensure. The EPA has
not elected to require particular certification standards or levels for WWTP personnel; the Fort
Lewis NPDES permit contains no provision regarding the appropriate level of training or
certification required for utility plant operators or maintenance and supervisory personnel.

overall operatron of the wastewater treatment ptant t hibit
(7)1, Washington State also requires that its Director of Ecology classify all wastewater treatment plants
accordmg to listed crztere o determrne if the plant should be designated as a Class |, Class |l, Class Ili, or Class

The treatment plant classification criteria depend upon the type of treatment a plant conducts (primary,
secondary, and tertrary) and the srze or desrgn flow of a plant, as expressed in MGD The State of Washington

‘ 1. As discussed above, Washington State does not regulate the Fort Lewis
W\NT P and the State-imposed operator cerlification requirements do not apply.

“'WAC, Chapter 173-230 [RG
"2 There are five classes of cert
levels of ¢
WWTP [BX
% See supra pp. 59-60.

i

perator-m Training, Group |, Group ll, Group Hll, and Group IV. Highe
els of educa‘:ron and more lengthy experience in operating a
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Accordingly, we are left to analyze only whether AR 420-49 serves as the source of any
training or certification standard.

AR 420-49 states at paragraph 2-4 that "[ultility plant operators and maintenance and
supervisory personnel will be provided sufficient training to operate and maintain the utility
plants in a safe, reliable, and efficient manner, [and that] [ultility plant operators and
maintenance personnel wn!l meet apphcable Federal, State, local or host n tlon cemflc tion
requ1rems=nts for the State or host nation in which they are located." [ROI 2

1. Yet, neither AR 420-49 nor any other Army regulation defines * ‘sufficient trammg
As dxscussed above, the State of Washington certification requirements for wastewater
treatment plant operators are not "applicable.” Finally, given that the EPA has elected not to
impose certification requirements, there are no Federal standards “applicable” to the Fort
Lewis WWTP pursuant to AR 420-49, paragraph 2-4.

Even though the job description issued for the “Utility Systems Repairer-Operator
Supervisor” listed Group Il certification as a condition of employment, Fort Lewis is free to
seek higher qualifications in its employees '* than what is legally required.’* Pwas
promoted into this position even though he only possessed a Group Level Il wastewater
operator credential [RD} ]. Fort Lewis leadership subsequently removed Mr. Long
from the WWTP supervisory position in the WWTP in April 2007. —then was

assigned as the interim supervisor of the WWTP. s an experienced engineer with
expertise in wastewater, water, and storm water systems a 4l]. However, Mr.
Iso lacked a Group lli wastewater operator certification.

144 Accordlng to historical data complled by
thi ment has been inclu

in her earlier AR 15-8 investigation of thi
this position description at least as far back as February 1994 f
31, In ROI-, the 10 appeinted to investigate the OSC-referred
allegations commented that Fort Lewis's adoption of the Washington state certification requirements in their
supervisory hiring actions was a reasonable means to ensure an appropriate level of technical competency for the
individual who essentially is performing the duties of someone who can be viewed as an “operator in responsible
charge” as he/she carries out the position’s duties with respect to the supervision and operation of the Fort Lewis

1.

ent WTEU05004308 and Position Description EEU200383 for the Utility Systems
Repairer-Operator Supervisor both required that applicants possess a Group Level lil waste water certification
issued by the State of Washington, and be able to obtain, within a two year window, a State of Washington Water
Distribution Manager 1l certification and Sjcate ington Water Treatment Plant Operator Il certification

R , not have the Level lll waste water certification but

0SSES55e il
ﬁlaok of a Group Level lli certification, as required by the job description, should have been
addressed when he was first selected to fill the position of “Utility Systems Repairer-Operator Supervisor”, WS-
4742-10, pursuant to Vacancy Announcement WTEU05004308, Position Description EU200383. Mr. Long was
first non-competitively and temporarily promoted to Utility Syijms Repairer-Operator Supervisor on September

4, 2005, with a not to exceed NTE date of January 2, 20086. accepted a competitive ternporary
promotion for the same position on January 3, 2006, with a N of January 2, 2007. “ s promaotion
was made permanent on a non-competitive basis on April 4, 2006. It appears that on no occasion did the
involved civilian personnel offices verify that met the basic conditions of employment [R: ‘
7. These civilian personnel offices bore primary responsibility for determining who was or was not
qualified before forwarding the namewd personnel to the selecting official. Yet, at no time did these

civilian personnel offices realize that id not pogsess the requisite Group Level I WWTP certification.
Because he did not meet the qualifications for the job, should not have been referred to the selecting

official in any of personnel actions relating to placement into the position of supervising the Fort Lewis
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Significantly, the 1O charged to investigate the OSC-referred allegations did not find Mr.

o be “unqualified” for the position at issue. The 10 concluded that -s
knowledgeable in the WWTP processes and equipment and [a]lthough [Mr. Long] apparently
lacks some knowledge in certain aspects of WWTP operations he is at least minimalily
technically competent as a WWTP supervisor R {A5)]."" The fact that
dossessed a Group Level Il WWTP certifi ca’uon rnﬂacts that Mr. | lL.ong had attained a
significant level of required education and experience in operating WWTPs, although not at the
higher level required for Group lil level certification. Group Level Il certification requirements
exceed Group ll requirements only in that the Group Level li certification requires only a high
school diploma or GED. The education requirements associated with a Group Level i
certification include a high schoo! diploma or GED and 2 years of college credit, but relevant
work and/or operating ex ta Class II facili be authorized in lieu of the college
education requirement [ :

Iso held more certifications than his peers and colleagues at the WWTP and
WTP at the time he was promoted into the supervisory position; he had previously earned the
Group Level Il WWTP level certification, a Group Water Distribution Manager G
certification, and a Water Treatment Plant Operator Group Levei il certification

8].

Accordingly, the fact that -did not possess a Group Level lll wastewater treatment
certification during the period that he encumbered the WWTP supervisor’'s position does not,
without more, constitute “gross mismanagement,” as defined by the MSPB. There is no
evidence that lack of a Level lll certification credential created a substantial risk of
significant adverse impact on the Fort Lewis’s ability to accomplish its mission, a determination
that would be required in order to enter a finding of “gross mismanagement” as alleged.

e Allegation 4b.

WWTP. Either should have been disqualified from consideration for the position because he lacked the
Group Il certification, or, more properly, the position description should have been changed to eliminate the
el i cer‘t%qu;rement The position's certification requirements were also disregarded when

who like did not possess a Group Level Il certification, was placed temporarily in the
posmon it should be noted, however, that Mr. Barto was never formally reassigned to WWTP position,
¢ tems Repairer-Operator Superviso, 42-10, against Position Description 0383, Rather,
as simply detailed to the duties. Wwas an engineer and was at all {imes paid as an engineer.
explained that * was detailed to the position because of his strong managerial skills and his
expertise in water systems. h he did not possess a WWTP Operator's Certificate, | believed the fact that
he was a licensed engineer with considerable experience in water systems more that made up for his lack of an
operator certification. | theref to th PW olicy of requiring a Class Il

Operator's Certificate ¢ [EHib]
The lO found that evidenced essentiaily three main deﬁcienmes in his management performance—

strating poor judgment at times [f ii. ThelO concluded that Mr,
m“ieadershxp deﬁt:lencres created a work environment characterized by friction between employees and
management
force.”

ch con ted to employees resisting management directives and low morale among the work
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because he frequently required operators to leave the WWTP unattended to pe
work at other locations on the Fort Lewis installation. The whistleblowers asserted that this
practice violated the WWTP’s permit and jeopardized public health and safety and that
prudence required the constant presence of an operator at the plant in the event of a
malfunction, break down, or other emergency situation.

The whistlebiowers alleged gross mismanagement on the part of the plant superviser{,’
or

The analysis of this allegation is based on both an examination of the statements collected
during the Fort Lewis Garrison AR 15-6 investigation conducted by as well

as clarifying statements gathered from witnesses during the
0sC.'*® ‘

WWTP and the WTP, to include the allegation that plant often was left unattended [RO
31.1% Seven witnesses testified to ie‘hat the WWTP was, at times, left

unaﬁended or staffed at minimal levels to permit operators to perform work or emergency

repairs at other locations.” Although Hmvestsgation yielded evid

validate assertions that at times Mr. Long left the WWTP unattended [Rf )

]
man the WWTP 24/7,” [ 9, p: 13: para 3f(1)(b) :
no written requirement wh h spe ifies [that] the WWTP must be attended 24/7 (i.e., 24 hours
per day, seven days per week).” [F Most notably, the EPA-
issued NPDES permit contains no provision addressing manning requirements for the Fort
Lewis WWTP.

One witness, — prov&dec_with a document entitled Operations

and Maintenance Manual, Operator Assistance Program, Wastewater Treatment Plant, Fort
Lewis, Washington, January 1995. Chapter 9 of this document, Manpower Requirements,
states that “[tlhe wastewater treatment plant at Fort Lewxs is staffed 24 hours a day, 7 days a
rators work on overlapping 10-hour . i RO |

]. However, | ‘ ‘
» i determnned that the 1995 Manual was a draft only and never was fma!lzed or
ormally adopted as part of the official Fort Lewis Environmental Management System. '

"8 The 10 appointed to investigate the OSC-referred allegations, did not expressly address this allegation in his
ROls.

Y2 On April 17, 2007, prior to the Army's May 24, 2007 receipt of the OSC-referred allegations, the Fort Lewis
Garrison commander appointed s an 10 under provisions of AR 15-6 to assess the hiring

actions related to Army vacancy WT 308 for Utmty Systems Repairer-O r S WS-4742-10,

en of

P  Sta )
7, Statement ofp p. 7; Tab 8, Statement of 7; Statement of Mr
. 7. Tab 18, Statement of Mr Robert Koden, p. 7. Three of these withesses:

erroneously stated that the “24/7 manning reguirement’ is a legally enforceable standard

the Fort Lewis WWTP NPDES permit or some other authoritative document.

explained, “the 1995 O&M Manual is not an SOP and not part of our EMS (Environmental
Management System). lts status is unclear. It was simply a product we got from a contractor that was used dow
at the plant. Last year USACHPM was contracted to review plant operations and make recommendations. They
apparently took the only copy of the manual with them.” [I: ]
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Moreover, even if the draft Manual were applicable, its use of the word “staffing” would not
necessarily be interpreted to require the constant physical presence of an operator at the
WWTP. uDeputy Director of the Fort Lewis DPW, stated the Fort Lewis
WWTP is “staffed’ 24 hours per day seven days per week (24/7). ‘Staffing’ means that we
have people on staff to respond to a variety of WWTP systems. . . . inside and outside of the
plant proper. For years, our WWTP staff has responded to pump station alarms off location
(plant proper) during periods of minimal manning. This means that the plant could be left
unattended for short periods. Should the problem be more than the operator can address,
they are instructed to clear as much of the problem (alarm) as they can, return to the piant and
call for additional resources. There is a difference between ‘staffing’ and ‘manning’ . . .
‘manning’ 24/7 means that a facility or complex is physically ‘manned’ or someone is present
all of the time, with no off-site responsibilities. | have no facilities at PW that are 'manned’
2417, except during crisis events (such as the Nisqually earthquake) or exercises . . . Our
decision not to ‘man’ the WWTP is a risk management decision. Our mgula‘tors are aware of
tﬁf operati condmon and have voiced no objection [to] our methods.” [
of § -5]. It can be presumed that the supervxsor and other
WWTP management officials will ensure that the WWTP is manned at appropriate levels and
the leaving the WWTP unmanned for short period of time would not place the operation of the
WWTP in jeopardy. It is a judgment call as to whether to leave the WMP unmanned in order
to perform work or attend to other emergency matters elsewhere at Fort Lewis.

In concluding her investigation, _’ecommended that the DPW “determine if a
24/7 manning requirement is prudent or necessary to effectively and efficiently execute WWTP
operations” and that “[i]f prudent or necessary, DPW should modify the WWTP SOP to specify
the 24/7 manning requirement and adjust manpower and lift repair gall procedures
accordingly.” In response to &
recommendation eviewed “staffing” levels at the WWTP. After weighing the
attendant risks, determined that 24/7 ‘manning’ was not required by regulation, the’
NPDES permit, or other special circumstances at the WWTP and concluded that WWTP
staffing levels and procedures for responding to off site emergencies should and would remain
unchanged [

Although the evidence supports a conclusion that the WWTP was periodically left
unattended while operators performed work at other locations on Fort Lewis, there is no
evidence fo support a conclusion that this practice constituted “gross mismanagement.” The
practice violated no law, rule, or regulation, nor did it breach WWTP NPDES permit conditions.
There is no evidence that I\dé decision periodically fo leave the plant unattended for
short periods of time created a substantial risk of significant adverse impact on the ability of
Fort Lewis to accomplish its mission.
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Findings:

e Allegation 4a. The allegation tha failure to possess a State of Washington
Level Ill wastewater management certificated constituted “gross mismanagement” is not
substantiated. The evidence shows that id not possess this certification. However,
there is no federal or state requirement for the “Utility Systems Repairer-Operator Supervisor”
of the Fort Lewis WWTP to possess a Group Il WWTP certification. Further, the 10 found Mr.
Long to be at least minimally technically qualified for the position.

e Allegation 4b. The allegation that practice of periodically leaving the WWTP
unattended to permit operators to perform work at other locations on Fort Lewis constituted
“gross mismanagement” IS not substantiated. Although the evidence supports a conclusion
that the WWTP ttended while operators performed work at other

iocanons B , there exists no law, rule, or regulation
g ) 152

Rather, the decision to leave the plant unattended to accomplish emergency work at other
locations on Fort Lewis is a judgment call properly left to the discretion of the plant supervisor
or senior managegent official on-shift. There is no evidence to support a conclusion that the
plant supervisor, bgrossty mismanaged the WWTP by allowing or endorsing this
practice.

allegations. Although he acknowledge findings with regard to d considered that Mr.
Long’s conduct had resulted in some safe hat “there is no clear pattern of documented
leadership failures, only sporadic cases.” The 10 further concluded that “[a]lthough
these management conditions are unfavorable and warrant correction, ! find that they do not rise to the level of
gross mismanagement. My understanding of gross mismanagement is that which applies to conduct that
demonstrates persistent, flagrant, shameful disregard for eople and work objectives for which a manager or
. supervisor is responsible. While evidence reveals management and supervisory practices are
lacking, they must be weighed in the context of total performance. | found o be a committed
hardworking employee with intentions of doing his job well. For mstance he ehmmated certain mapproprlate past

practices such as pald breakfast and lunch on government time, thereby increasine
to operate a

k i ' re x!i iiiiince iroi RO} ‘
4 +
apparef{{ that Mr. Long was p ted {o a level of supervisory responstbility above his fraining and perhaps his

;
abilities. 1t is noteworthy that r\“ontmues to serve as supervisor for the Water Treatment Plant, whnch
includes the external water and sewer shop Both his first hne and next level supervisors repo

"2 There also was no evidence of general “iross mismanagement” outside the scope of these two specific

g pervisory practlc:es
to be inadequate for the Fort Lewis WV\fT P requirements, 1 find that his conduct amounted fo episodes of

ineptness and mismanagement, but not gross mismanagement. Mr. Long might become an appropriate WWTP
supervisor with adequate supervisory training and oversigbjﬁ. | arrive at these conclusions after having personally
s major installation Director of Public Works ]
“ undevelioped leadership ski
constitute ‘gross mismanagement.” [R
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orrective Action:

e Allegation 4a. Corrective action not required. Nevertheless, Fort Lewis took proactive
steps to replace -as supervisor of the WWTP. After Mr. Long was removed from the
WWTP supervisory position, he continued to serve as supervisor of the WTP. On March 2,
2008, he was removed officially from this supervisory position as well and was reduced to a
lower grade. He served as Maintenance Mechanic (Utility System Repairer) WG-4749-09 in
the Operations and Maintenance Division, DPW until he retired from federal service on
September 2, 2008. The 10 recommended that Mr. Long not be considered “for reinstatement
as the VW\/TP supervisor unless he meets certification reﬁ nts and demonstrates an
appropriate level of leadership and management skills.”

The 10 found _ who rep!aoed SR o 2 interim basis, to have made
significant improvements in plant operations during his tenure as interim supervisor, despl’re
the fact that he too did not too possess a Level Il certification credential [RO
initiated a preventive maintenance program, repaired inoperable equ:pment
estabhshe a shop stock of equipment and parts, procured and received special tools so that
operators could better perform their jobs, completed a hand rail project for employee safety,
and initiated a project to install fiber optic cable for enhanced information technology
capabilities and electronic communications.f22. The 10 commented thatREEE- |so
“transformed the workplace environment into one in which morale was significantly improved

. a renewed sense of teamwork and satisfaction exists due in large part to caring

leadershlp style and willingness to listen.”"**

In March 2008, N1 his iosition as interii supervisor to assume duties with his

military Reserve unit. At that time, s, who possessed a Group [V
Wastewater Certification, was detailed to the position of WWTP supervisor.
remained detailed to the positi eriod of 120 days, when she was replaced by a third

interim supervisor, W Jr. On June 26, 2008, mas
selected as the permanen isor of the WWTP. On August 4, 2008,
reported for duty. as a Group IV certification.

e Allegation 4b. Corrective action not required. However, ;
recommended that the DPW “determine if a 24/7 manning reguirement is prudent or necessar,
to effectively and efficiently execute WWTP operations.” I&recommended that if
deemed prudent or necessary, the Fort Lewi SOP to

incorporate the 24/7 manning requirement | In response to
ﬂ recommendation and after weighing the attendant risks, -viewed

11, Exhibit 29, Statement of P
p. 4, Question and Answer 20; Exhibif 47

Answer 20 ROI-H, Exh;blt167 Statement of §

L T

183

Statement of

hibit 48, Statement of
0.0, p. 3, Answers 11-13; Exhibit

.5, ’ h:bst167 Statemem:'of
Statement of p. 3, Answers 13 and 14,
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: Occupational Health and Safety Hazards.

Ba: That “epeatedly exhibited a flagrant disregard for employee safety: he
frequently assigned members of the WWTP staff to perform dangerous work at the outfalls, but
failed to provide prerequisite training; failed to notify employees when contractors were
performing maintenance on WWTP gas lines; and failed to hold monthly safety meetings in
violation of Occupational Health and Safety Administration (OSHA) requirements and the
plant’'s Standard Operating Procedures (SOPS) Despite repeatedly having received reports of
these problems, both SSSEEEEE ~nd his supervisor, “aﬂed to take
corrective action.

5b: That toxic gases continually leaked from a cracked digester, causing both short-
and long-term ill effects. Despite repeatedly having received reports of this problem, both Mr.
8 -nd his supervisor, dailed to take corrective action.
References:

e AR 385-10, The Army Safety Program, dated February 29, 2000 { 5% Paragraph
2-2, captioned “Operational procedures” provides that “[lJeaders and managers are responsible
for integrating risk management into all Army processes and operations.” Further, at
paragraph 2-2(a), the regulation states that “[[jeaders and managers will ensure that physical
standards for facilities and equipment meet or exceed safety and health standards established
in pertinent host government, Federal, State, and local statutes and regulations and in Army
regulations.” Additionally, paragraph 2-2(e)(1) states that “[a]ll Active Army, Army National
Guard (ARNG), USAR, and Army civilian employees will be provided the fraining and
education necessary to achieve the skills listed below. This training, as a minimum, will be in
accordance with subpart H, part 1960, title 29, Code of Federal Regulations (29 CFR 1960)
and will train employees to:

(a) Recognize the hazards and accident risks associated with their duties and work
environment and know the procedures necessary to control these risks and work safely.

(b) Know their accident prevention related rights and responsibilities as outlined in
relevant statutes and regulations.

(c) As appropriate, know the safety responsibilities of their leaders, supervisors, and
commanders.”

'S The current version of AR 385-10, published on August 23, 2007, superseded the previous edition, dated

February 29, 2000. The 2000 edition is cited herein as it was the regulation in effect during the period relevant to
the allegations under investigation.




e AR 420-49, Utility Services, dated April 28, 1997 [R! 1]. This regulation
requires that the design, operation, and mamtenance of u’nhty systems and facilities, to include
wastewater treatment plants “protect the health and safety of the military and civilian work

force” in accordance with AR 385-10, The Army Safety Program.

e 29 CFR, Part 1810, Permit-required Confined Spaces [Tab 36]. Section 1910.146(b) of
this regulation defines a “confined space” as space that is: (1) !arge enough for a person to
enter and perform work; (2) has limited means of entry and exit, such as a tanks, vessels,
silos, storage bins, hoppers, vaults and pits; and (3) is not designed for continuous employee
occupancy.

Confined spaces are significant from an Occupational Safety and Health Administration
(OSHA) perspective only if they are “permit-required confined spaces,” a confined space that
(1) contains or has the potential to contain hazardous atmosphere; (2) contains material tha
has the potential to engulf an entrant; (3) has an internal configuration such that the entrant
could be trapped or asphyxiated by inwardly converging walls or by a floor which slopes
downward and tapers to a smaller cross section; or (4) contains any other recognized serious
safety and health hazard.'®®

This provision of the CFR provides that an employer must evaluate the workplace and
inform employees by posting signs or other equally effective means of the existence of
hazards, their location, and the danger.'® Further, an employer must take effective measures
to prevent employees from entering permit-required confined spaces or may develop and
implement a wrxtten permit-confined space program and make it available for inspection by
employees. ' Employers are required to provide at least one attendaﬂt outside a permit-
required confined space for the duration of an entry operation.’

e Fort Lewis Policy Memorandum, Confined Space Entry, Operations and Maintenance
Division, March 1, 2007 (Originally dated January 7, 2002) [R 1. This policy
memorandum adwses that effective April 15, 1993, OSHA requires that employers develop
and manage a program for permit-required confined spaces pursuant to 29 CFR, Section
1910.146, Permit-required Confined Spaces . . . which is made applicable to government
agencies by Executive Order 12196.” [R aj]. The Fort Lewis
policy memorandum incorporates by reference the requirements of 29 CFR, Section 1910.146
Permit-required Confined Spaces; 29 CFR, Section 1910.134, Respiratory Protection; 29 CFR
Subpart Q, Welding, Cutting and Brazing; 29 CFR, Section 1810.147, Lockout/Tagout'®® and
EM 385-1-1-8, Confined Space—U.S. Army Corps of Engineers Safety and Health Manual
The Fort Lewis Policy is “intended to meet the [intent of the] above regulation{s] and more ;
importantly, to protect the safety of workers who ma"y enter into confined spaces by minimizing
or eliminating the hazards related to such entries.” [t 1. The

' See 29 CFR, Section 1910 [
187 .. See 29 CFR, Section 1910.1 ).

% See 29 CFR, Section 1910. 146(c)(4).
*¥ See 29 CFR, Section 1910.146(d)(6). |
%A “tagout device” is a prominent warning device which can be securely fastened to an energy isolating device |
in accordance with an established procedure, to indicate that the energy isolating device and the equipment bein
controlled may not be operated until the tagout device is removed. 29 CFR, Section 1910.147(b).
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