even had|

~further alleged that her protected communication of July 2005
had also served as the basis for her removal from a mlssu)n -related temporary

duty (TDY) trip*? [Tab:B:1f:

Because | *icomplarnt appeared at first blush to meet the criteria
for reprisal established by the Military Whistleblower Statute, the FB OIG initiated
contact with the FORSCOM OIG (the Major Command IG drrecﬂy superior to the
FB OIG) and with the WIOB, DAIG—Assistance Division.*> After engaging in the
consultation required by AR 20-1 | T 1] and The Assistance and

d the
: , _the FB Assistant IG assigned to.
; ase, ultxmately prepared a wntten “declination memorandum,” ,
documenting that _complaint did not meet the criteria outlined in Title
10, USC, Section 1034 and therefore should not be investigated as a
histleblower repris » ‘ 3g declina
nemoj uSpecrﬂcaHy,f S indicated tha‘r the command’s failure to
provndef "~ witha Complete-the—Record NCOER was not an
unfavorable personnel actron for purposes of the Mrlrtary Whtstlebiower Statute

, ‘was not eligible to receive a Complete-the-Record NCOER because
she had already been rated in essentially the same duty position on her previous
NCOER (with an end date of November 11 2004), which NCOER had been filed
v for promotion to

« 5 and (2)
_beene lgrble fora Complete-th OER (which,
under terms of the regulatlon she was not), the issuance of such an evaluation

was mformed on September 6, 2005 that she would travel as part of a team to asmst in
addressmg equipment issues associated with another unit’s preparation for deployment. ,
subsequently advised on September 9, 2005, that she was not needed as part of the assessment team and
would not be making the trip.
“ According to Case Number FZ 06-0007
made her complaint to the FB OIG on Thursday, September 15 2005 and the FB OIG reviewed the
complaint and advised DAIG of the potential whistleblower reprisal allegation on Tuesday, September 20,
2005. Accordingly, it appears that the FB OIG exceeded the “two workmg day” standard for notifying
DAIG by one day.

* 1t would also appear that under the same rationale, the failure to issue the Complete-the-Record
NCOER did not constitute the w1thholdmg of a favorable personnel action.

ase note entry pertaining to case number FZ 06-0007

£ and dated September 27, 2005, indicated that the FB

. -at Human Resources Command that “a complete the
at the job tlt]es “Brlgade Property Book N 1C” and “Brigade S-4
2004 Annual NCOER and proposed by .. for her Complete-
tbe Record NCOER, respec‘uve!y, were essentially the same duty position. It was also noted that the job
descriptions, which were outlined on the Complete-the-Record NCOER and on the prior Annual
NCOER, were almost identical, word-for-word, and that “therefore a complete the record report would not
i rating her for her current position.” |

~ and|
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‘was optional, at the rating chain’s discretion®® and, under the facts posed by |
- constituted neither an unfavorable personnel action nor the withholding
hrable personnel action. Addmonally, the FB OIG concluded that] ™~
__removal from a scheduled mnss:on related DY d|d not constitute an

ing of a favorable

__authored the "declination memorandum" that was signed
the mobilized reservist serving as the Primary |G at Fort

e _deployment, and forwarded the declination to the
FORSCOM OIG The FORSCOM IG received the “declination memorandum” on
October 14, 2005 and forwarded it to DAIG. On January 20, 2006, the DA!G
advised DoDIG of its concurrence in FB OIG’s determination that "~ o
alfegatxons did not meet the cntena for whistleblower repnsal [Tab- abvB v

aseg,ﬂ “n
oDIG, L o n ertlng,
that both the DAIG and DoDIG had concluded that neither the failure to process
her Complete-the-Record NCOER nor her removal from a TDY assignment
constltuted an unfavorable personnel action f%i purposes of the Mlhtary

16, 2005 and again on'January 13,2006,/ contacted the FB OIG
regarding non-receipt of her Annual NCOER (as dlstmgunshed from her
Complete-the-Record NCOER).*" The Annual NCOER was t

]
- Annual NCOER had to arrive at the U.S. Army Enlisted Records and
Evaluat!on Center no later than 60 days after the enqu month of the report.*®
- annual

“ See AR 623-205, para. 3-33b [TabAz9]. Although there is some disagreement on this issue, in the
course of processing the instant investigation into the OSC-referred allegations, DAIG conferred with the
U.S. Army Human Resources Command, the proponent of AR 623-205.- The Human Resources Command
attorney opined that any member of the rated NCO’s rating chain is vested with discretion to issue or not to
issue a Complete-the-Record NCOER [TaBBE6].
‘" An Annual NCOER is prepared 12 months after the last issued NCOER.

% AR 623-205, paras. 1-4b(1)j and 3-36h [T20/A29).
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NCOER arrived at the Enlisted Records dﬂd Eval tion Center no Iat n the
end of January 2006. Given the nature of , concerns,l
(who specialized primarily in Assistance cases and was not routlnely assngned to
work reprisal actions) was assugned to assist  Inresponse to
Bz December 2005 complaint, contacted members of the FB
OIG deployed to Iraq and requested that they inquire of the command as to the
status of the Annual NCOER. | ‘was initially advised that the
NCQ‘ER was complete but awaiting final signature. Note that at this time '
% NCOER was not late as defined by AR 623-205. Accordingly, on January‘
5, 2006 g ifi
second case

:@ "

and advised " i
Annual NCOER b o Magam contacted the FB OIG element deployed
to Irag and was advised that the Brigade Command Sergeant Major (CSM) would
hand -carry the com leted Annual NCOER from Iraq to Fort Bragg [T:3b
o z e ~a Fort Bragg IG deployed wit
'Iraq also adwse_c_j” ghat the delay in issuance of the Annual NCOER
s due in partto[ % ~who had given instructions to ensure that the
duty position title c:ted in the NCOER accurately reflected that|" o
not the Noncommissioned Officer in Charge (NCOIC) of the Brigade S-4, as had
been listed initially on the draft Annual NCOER.* ,;documented in
FB OIG case files that he had notified . by voice message of the
resolutlon of her complalnt and had closed this third case on January 20, 2006

;e’s P 1] It was at the time of this
! at the delay in processmg her Annual

NCOER was a contlnuatxon of a reprisal she had alleged earlier,” which case
was at the time still awaiting final DoDIG revrew and approval of the declination
memo.”® Continuing his prior efforts to ‘
associated with her Annual NCOER,:
investigate and found that the delay in completing i*
was attributable to changes requested by the Brigad

~was not the NCOIC of the Brigade S- 4 because she had remamed at Fort Bragg
”@*4]9 P TRt

M&»«;M&

(7% - epi5Y it is undisputed that her duties remained essentially the same with regard to the provisional
rear detachment

' - first complaint, documented in case number FZ 06-0007, discussed above »
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in the recitation of 7~ duty position, and ro the ungaae s focus on the
redeployment of the lraq and Its recol

assocxated with the late Annual NCOER did not appear to meet the criteria for
military whistleblower reprisal because failure to comply with the regulatory
timeline was not an adverse personnel act:on that triggered whistlebliower
protectuons and that the delay in |

notwithstanding, [ 4
OSC-referred alleg hat his review of

caused him to recommend to his supervisor,

investigated for rendering a late NCOER in violation of the t:mehness
requ1rements set forth in AR 623-205

prowsuonal rear detachment commander regardlngmthe
Iate Annual NCOER F"w _had served as the “senior rater” for both[ ™"

tb lg e
i
b

her copy of the 2005 Annual NCOER thrée days pnor and that the delay had
resulted from . objection to the duty posmon title listed on an earlier
draft of the Annual NCOER

------

Battalion| believed appropriate), not as the
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(finding that the Brigade’s failure to render |’ _

NCOER did not meet the criteria for whxstleblower regrrsal)

o ____ final 2005 Annua
NCOER-—-—NCOIC of the Provisional Battahon S—4—drffered from that listed on
her Annual NCOER for November 2004—Brigade Property Book NCOIC.

”;; concluded

_had thus NOT been barred by

Army Regulation from recervmg a Complete-the Record NCOER. Inli ht of
therr determmatrons the comptamants appear to have concluded that™ "

The evidence of record in the FORSCOM OIG investigation of the OSC-
referred allegatlons reveals to the contrary, however. The duty position title and
- November 2004 Annual NCOER and proposed by
e for citation in her September 2005 Complete-the-Record NCOER
were essentlally the same |n that they both referred to her work at the Brrgade

Cas
, , And, although the duty posmon titles
c:ted in the final 2004 and 2005 Annual NCOERs were different, the specific
duties enumerated in both NCOERSs were, for all relevant purposes, essentially

~ the same.®

*!It is uncontroverted that["”"  was at all times assigned to the provisional unit comprising the rear
detachment of the Dragon Brlgade serving stateside at Fort Bragg;[""~  did not deploy with the main
contingent of the Dragon Brigade to Iraq. See also supra notes 4 and 40
2 For examplc both 2004 and 2005 Annual NCOERs described! ™+ as performing duties related to
property book management; both cite to her “accountability of over 9,900 pieces of equipment valued in
excess of 50 million dollars through the use of the Property Book Unit Supply Enhanced System”; both
credit her with “support[ing] the 18 hour, no notice worldwide deployment requirement of XVIIT Abn
Corps Headquarters” and serving as the “principal advisor to the Brigade staff and subordinate units on
logistics matters.” The only differences between the duty descriptions appear to be that the duty position
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- and  appear to have decided
between them that, § iﬁrst allegatron regardlng the Complete-the-

Record NCOER required further review. They assert that they approached,
| ~ who had redeployed from Irag .on or about January 21, 2006, about

eir concerns [[[DICLIDY

On or about February 16, 2006,
P _ (who was generally respc
reprrsai clarms and had worked | o
her Complete-the-Record NCOER) i
the next day to discuss the issues further. .
meeting. On February 17, 2006, after the second meetmg,?"« -
prepared a memorandum for record (MFR) to capture the discussion from both
‘days. :

- met with [ ~
or investigating whis leblower
whistleblower complaint gardm
. met again with P

: first complalnt of reprrsal in
fasserted that ™ L

on February 17, 2006, _again asserted that because any

Complete-the-Record NCOER was rendered solely at the drscretion of the

chain of command the “declmatron of reprisal in ?

revisited, |7 _MFR also reflects thatf '

the Assrs‘t ce_vs” ‘t;tlon (of whrchf ‘ fa
o that he could be perc ved as mishandling

counsel |’ .
November 2005 Annua! NCOER and that deiay in issuing the NC
result in negatrve consequences. |

~ MFR asserts that grven - state of upset, the Assistance
sec’uon closed the case and contacted Qto advise her that there was no
reprlsal as to the late Annual NCOER because rt didn’ t negatively affec’r her
career in any way whatsoever” | W =
" MFR does NOT indicate that :

drrected that the case be

‘Ciosed; '

titles and that the 2004 NCOER references her supervision of four subordinate NCOs; the 2005 Annual
NCOER cites to her supervision of six such subordinates. ,
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, was not Qresent at elther of the February 2006 meetlngs
andi _ but he subsequently testified to the

between
FORSCOM lOs i
mee’ungs,t

:,,;allegatlon of Whlstleblower Reprisal would be
closed as an Assistance case and would not be handled as a whlstleblower and

further concluded in hlS sworn statement that the facts warrantedka declmatlon
of the 2 Feb 06 allegation for Whistleblower Reprisal (annual change of rater
NCOER) and further review of the ll”lltlal alle ation of,Whlstleblower Reprisal

, case i tes.p. 2] -
because the late Annual NCOER would not adversely affect or hlnder her career
or promotion, it was not an unfavorable personnel action The case notes further

fmdlngs and closed the case as an Assistance case ]

6l.

no unfavorable personnel action. " also asserted his belief that
regardless, there remained a reqwrement o report the mere whrstleblower
allegation to DAIG, but that he did not do so only because ™

directed that the case be closed as an Assistance case [Tab.c Z&

Dccember 20, 2006 { 2a]. Note that AR 20-1 authorizes 1Gs to document the testimony of a witness
using either a verbatim transcript of an interview or by summarizing the witness’s testimony in an MFR.
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: - complamt as.
to her Annual NCOER ca!led into question the “no repnsal” decas:on on her ﬁrst
i Ieblower complaln

first reprisal complaint
in September 2005 (regardlr?g her Complete-the Record NCOER) and that he
g had filed another whistleblower allegation in February 2006. "7

the context of a February 2006 meeting with!
~_had been present, " |

the Fe uam 2006 aliegatlon to hlm

: ‘wou!d frequently contact the ele
in lraqwand direct them to “run down _Jhnformatxon on_
_ recalled regularly dlrectmgi

forward cases to_lraq whe

a Brigade-level S- 4W even though the Brigade headquarters was deployed to Irag
while she had remamed state3|de as part of the S|gn|ﬁcantly smaller prov;silonal

contact wit DA[G only when a soldler makes a reprisal allegation that appears to meet the criteria
(emphasis added) outli ed m Tltlc 10, USC, Section 1034 (the Military Whistleblower Statute) ” See AR

abIASH. Th1s7same requirement is mirrored in both the June 20 i"ﬁ} and
] | editions of The Assistance and Investigations Guide. Because
complaint did not appear to meet the criteria of the Military Whistleblower Statute, even under the terms of
e ~analysis, there was no requirement to notify DAIG.
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corductmg an initial mqunry as to the status of this NCOER, he had been advised
that the NCOER was not yetr due and that the command was trying to ascertain
___ duties and responmbrhtres for the period covered by the evaluation.

; . recalled sending a message back to the stateside FB OIG advising
that the NCOER should be held for action until the Brigade redeployed to the
United States, as it was scheduled to do in short order. B _distinctly
recalled advising the FB OIG to mform the Brigade that thrs issue was important,

Consequences I
heard nothing further abou .
~ Bragg on or about January 21, 2006.

=  testified that when he returned from dep Jﬁent to lraq he
undertook immediately to redssert control of the FB OI( '

that in late February 2006, he observed on
handwritten complaint apparently taken fro

y 'elther were either not working the case as they
should, or were purposefully delaying the case to trigger an allegatron (regardlng
the late subml sion of her Annual NCOER) aga!nst the D

Investlgatlons ] e testified that™™" eplied that this was
not his case because it was not a whlstleblower matter and that the FORSCOM
G had agreedwith™  conclusion in thls regard Accordingly,
__  elected to retaﬁn the case wrthf - in the Assistance

2 __asserted in te ony that he viewed the situation
as an attempt byl to avoid executing the necessary paperwork and
to divert attention from the A'ésrstance secﬁon s slow processing of the case by
turning the matter mtof ' problem to clean it up and by now it
was, it was a shambles . - 1 L
ceived that it was

9,

_ testified tt;lat h
b _ stating “[I] didn’
deserved and nothing more.j
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&0 . testified to the FORSCOM 10s investigating -
the OSC- referred allegatrons that durmg the penod at issue he had been serving
as an IG on active duty in Irag with|" . Herecalled that while
deployed in late 2005, had been contacted by the FB OIG nd asked to
ascertam,the status of ' ~

foxta

__wanted to be certam of the accuracy of the duty position trtle crted i
evaluatlon The Brigade Copmander believed that the recitation of |
duty title was maccurate—that she was not serving as the Brigade 8-4 NCO
as listed in the duty descnptron cited on the draft Annual NCOER———-but was

serving stateside as the Provrsrona! Battalion S-4. 7~
testified that he did not detect any ammosrty from the depioyed Bngade
leadership concernin

Discussion:

The preponderance of the evidence indicates that!” =
allegation of reprisal, regardmg her Complete-the-Record NCOER did not

- constitute a violation of the Mrhtary Whistleblower Statute because the specific
duties on which” was rated in her September 2004 Annual NCOER
were essentlally the same as those for which she proposed to be rated in the
Complete-the-Record NCOER That given, the rating chain was precluded from
issuing the Complete-the—Record NCOER der criteria set forth in the Army
regulation governing NCOERs. Even had | ~ __been authorized a
Complete-the-Record NCOER under terms of the regulatron the regulation also
reserves to the rating chain the option to issue such an NCOER. Accordingly, no
Complete-the Record NCOER was mandated. That the decision not to issue

°  aComplete-the- Record NCOER did not constitute whistleblower
repnsal was affirmed by the DAIG and approved by the DoDIG; both offices
determined that further investigation of _whistleblower reprisal
allegation in this regard wasgnot warranted.

The preponderance of the evidence also indicates that! =
subsequent reprisal allegatlon regarding her late 2005 Annual NCOER also did
not constitute a violation of Tjitle 10, USC, Section 1034. A late evaluation,
absent other aggravating crrcums’ranoes or evidence of adverse impact ona
purposes of the Military Whrstleblower Statute. While inquiring into ™" .
reprisal allegatron regarding her late Annual NCOER, and in contrast to their
earher ﬂndmg of “no reprrsa!’g regardrng the Complete-the- Record NCOER

' ' and ™" o developed the idea that ™" «
refusal to lssue . a Complete-the -Record NCOER had, in fact
constituted reprrsal for her protected communication to the Inspector General.




They alleged in effect, thatl __improperly declined to provide” =
. aComplete-the- Record NCOER, given that the duty position title crted in
her 2005 Annual NCOER differed from the duty position titles cited in her 2004
Annual NCOER and proposed for citation in her Complete-the-Record NCOER.
The findings of the mves’rrgaltron of the OSC-referre gations do not support
this assertion, however, because the specific dutie _performed
throughout the period covered by both NCOERSs were essentially the same;
neither the duties, nor the evaluation e _received for her performance of
those duties reflected adversely on her in any way. Finally, th
the evidence indicates th ,
directed them to close | __complaint with regard to her Annual NCOER
as an Assistance matter and not to process it as a reprisal allegation, is not
substantrated by a preponderance of the evrdence The evidence indicates that
l;. ~merely directed that, ‘° . ___[continue to work the case, and
d not direct him to take, or not to take, any SpeCIfIC action. Other than the
complainants’ assertions, there is no objectlve evidence that/ -
any action, or deliberately failed to act, in this case, with a view to protecting

fRepr;rgaL A/Iegat/on Complete-the Record NCOER FB OIG
case files indicate that ™" first alleged whistleblower reprisal in
: September 2005 with regard to a proposed Complete-the-Record NCOER.

P ~ whose duties included the investigation of whistleblower reprisa
allegatrons served as the 1G of record with regard to this first allegation. The
evidence reveals that in November 2004, had received an Annual
NCOER addressing her perfprmance ofd as the “Brigade Property Book
NCOIC.” The specificduties| ~  performed as the “Brigade Property
Book NCOIC” were essentrally the same as those for which she proposed to be
rate_d in the September 2005 Complete-the-Record evaluation, although ?
"™ had modified the duty posmon title on her draft Complete-the-Recor
NCOER to read “Brigade S~4 NCOIC.” Notwithstanding the slight difference in
duty position titles, because the duties comprising both positions were essentially
the same, |72 did notu meet regulatory eligibility criteria for a Complete-
the-Record NCOER. AR 623-205 the governing regulation authorizes a
Complete-the-Record NCOER only when the rated noncommissioned officer
has not previously received an NCOER for his or her current duty position. Thus,
whistleblower allegatron related to her Complete-the-Record
NCOER was properly declined. This allegation eventually was closed in March
2006 when DoDIG finally approved the ‘declination memorandum” in the case
‘and agreed that no further actionon[™" complalnt was warranted.

~ Reprisal Allegation, Annual NCOER in February 2006,
_________________ alleged that the delay in processing her Annual NCOER (for the
perrod of December 2004 through and including November 2005) also
constituted whistleblower reprrsal Prior to February 2006, . had

twice provided with assistance in resolving issues assocrated with her
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2005 Annual NCOER. Accordingly,[™” was the IG of record in [’
M February 2006 follow-on allegatron of repnsal and w
properly handling her allegaﬂon To be considered timely, |
Annual NCOER had to be recerved at the Enlisted Records and Evaluatron
Center no later than the endiof‘January 2006. A preponderance of the evrdence
shows that with regard to | ~ 2005 Annual NCOER, [”‘“’
Brigade Commander and| __rating chain “ revrewer " did not agree with
the duty description cited in the evaluation. [ _concern about the
accuracy of the duty descnptron cited in the 2005 ual NCOER apparently

to the delay in processing that evaluation. Additionally, at the time,
~and the Dragon Brigade were focused on noyrng from lraq to
Fort Bragg. Ultimately, the 2005 Annual NCOER!"~  r

her with performing essentially the same duties as had her 2004 Annual
NCOER; she received the same extremely high marks on both NCOERs.

A preponderance of cread ible evidence establishes that |~ _ did not
know about!™" February 2006 reprisal complaint regardmg her Annual
NCOER until mrd to Iate—February 2006 when he observed a memorandum
addressing the matter on’  desk. :

The February 2006 Meet/
the evidence establishes tha L
met on February 16 2006 |n reference to Annual NCOER
P andl ~met again on the matter the next day.
was not present at these meetrngs and cannot corroborate what was said in
erther In thelr testrmomes to the FQ‘RSCOM I0s about this meetrng,

; Hosted by!

"":A preponderance of

: Investrgatrons sections, but would remain with
as an Assrstance matter A demsron fo assrgn

 reprisal complarnt regardlng her Complete~the Record NCOER, an
- FORSCOM OIG had concurred in that declination and had forwarded the

declination to DAIG.* Further it appears that[ = properly deduced
that the issue concerning the duty position title to be crted oni: .+ 2005
Annual NCOER did not matenally affect the earlier determination that her
complaint about her Complete-the-Record NCOER did not appear to meet
established whistleblower reprisal criteria.

All three witnesses also agree that in the context of the meeting, '~
~ expressed concerns that” __had in some
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way set up” the Brigade forifai

told Hrm to close
L contest
. hat the case

would r
"~ butthat

meetings at issue, corroborates pore

OSC referred aIIegatrons indi
~ meeting, he |’ ,

' 3 Commander from reprlsmg (agalnst
on of reprisal would be closed as an Assrstance
rn statement goes on to say he then closed the case

YM‘)

,3 ck)se the case.

After considering the canﬂlctmg evidence presented, we find thata
preponderance of the evidence supports a conclusion that e _ neither
precluded  from handling the case as a gation and
reporting it to DAIG, nor did he expressly direct that/” . report the
matter as > a yybgﬂe_@lpwer complamt In light of the above, it would seem that
becausel alle at'on}sdrd not appear to meet the criteria for
whistleblower reprrsal K __ acted reasonably in deciding not to compel
immediate FB OIG notification to the DAIG; AR 20-1 and The Assistance and
Investigations Guide require|reporting to higher headquarters only when a soldier
makes a reprisal allegation that appears to meet the crit rla outlmed in the
Military Whrstieblower Statute Rather it appears that” drrectrve

- OIG records thatf :  tried to acqurre or formulate the additional
information required to categonzei' . complaint as a whistleblower
matter or that he made any éffort on his own accord to notify DAIG of the
situation.
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Conclusion: The a!legat.on tha ﬁfac’ted improperly, in violation

_ complaints of reprrsal is
handledx ‘ ,‘
complaints with a view to prlotectrng; m;;jis similarly un

1@5@:

Exlerihetiee

atute a d the rrght of every rndrvrdua to regrster a
complarnt with an lnspector beneral

Summarv of Findings: By a preponderance of this evidence, this
unsubstantrat*ed A pr e of the evidence indicates that
was never informed of _specific allegatrons against
nd thus had no basrs on which to drrec :

actron with regard to :

Relevant Authorities:

(1) DoD Directive 70;50 6, Military Whistleblower Protection, provides that
the DoDIG is the frnal approvrng authority for cases involving allegatrons of

[Tk A, paragraph 8-9¢(2), states that if “a soldier makes a reprisal
allegatron that appears to meet the crrterra (emphasis added) outlined in Title .

recerves the allegation will contact DAIG—Assistance Drvrsror\ promptly by
‘telephone (within 2 days) for specific rnstructrons on how to proceed.”

(3) The Assistance agnd Investigations Guide, June 2004 [ia
Section 11-1, paragraph 2, states "[i]f, upon presentation, a soldier rnakes a
reprisal allegation that appears to meet the criteria (emphasis added) outlined
in 10 USC 1034, the IG whoﬂreceives the allegation will contact the
Whistleblower Investigation and Oversight Branch (WIOB), DAIG—Assistance

|
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