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DEPARTMENT OF THE ARMY
OFFICE OF THE ASSISTANT SECRETARY
MANPOWER AND RESERVE AFFAIRS
111 ARMY PENTAGON,
WASHINGTON, DC 20310

The Honorable Scott J. Bloch , '

' The Special Counsel DEC 21 207
U.S. Office of Special Counsel

1730 M Street, N.W ., Suite 300

Washington D.C. -20036-4505

Re: Whistleblower Investigation—Fort
Bragg Office of the Inspector General

(Office of Special Counse| Case Files.
DI-06-1645 and DI-06-1904)

Dear Mr. Bloch:

In accordance with Title 5, United States Code (USC), Sections 1213(c)
and (d), the enclosed report is submitted in response to your referral of
information requesting an investigation of allegations and a report of findings in
the above referenced cases.

The Secretary of the Army (SA), the agency head, has delegated to me
the authority to review, sign, and submit to you the report required by Title.5,
- USC, Sections 1213(c), and (d) [Taba.

Note that this report and its exhibits contain the names and duty titles of
employees of the va Airbome Corps and Fort Bragg Office of the Inspector
General (FB O!G) as well as of other Department of the Army soldiers and

“civilian employees. Subsequent release of this information may result in
violations of the Privacy Act? and breaches of personal privacy interests.
Accordingly, those releases required by Title 5, USC, Section 1213(e) excepted,
the Department of the Army requests the opportunity 1o coordinate in advance,

on any release of this report outside the Office of the Special Counsel (OSC).

INFORMATION INITIATING THE INVESTIGATION

,,,,,,

information grovxded _y o Deputy Inspector General (IG)
and| e Assrstant IG both Department of Army civilian

! The Office of the Inspector General at issue is located at Fort Bragg, North Carolina and services all
elements'of the XVII1 Airborne Corps located at Fort Bragg as well as other Fort Bragg inswllation tenant
vnits.

* ? The Privacy Act of 1974, Title 5, USC, Section 552a.




employees of the FB OIG (hereinafter complainants), disclosed that'~
~ : - XVII Airborne Corps and Fort Bragg Primary

abused h|s authonty and vnolated Army Regulation (AR) 20-1, Inspector General

Activities and Procedures,’ the regulation governing the execution of IG functions

and duties, by arbitrarily and capriciously delaying, hindering, or failing to order

investigations into allegations filed against certain of his colleagues of sxmllar

rank.

The Department of the Army’s review of the OSC referral rendered the
following five specific allegations:

« ., had refused to provide™® =~
Complete-the Record Non _Commissioned Officer Evaluation Report (NCOER)
in retaliation for her previous request for assis e FB OIG. The
complainants further allege that subsequently '

issuance of |77 ;

1 as it related to the lnvestlgatlon of whlstleblower repnsa! allegatlons after[}”
informed the FBOIG and "% ~
~ 35" Signal Brigade, that her (
mlstreatmg her Allegedly in reprisal for [

~ complaint to the FB OIG,
‘insinuated to her that he could arra ge for her transfer to another
unit. The complainants allege that rat | investigate the matter as_ h
should have,”™  __  directed!” ~_merely to speak with
I labout the Whlstleblower Protection Statute and the right of every
lndlwdual to register a complaint with an Inspector General.

o vuolated AR 20 1 by delaym an

lnvestlgahon mto allegatlons that '
Battalion Commander, 51% Slgnal Battahon had physncally assaultedf’

? Army Regulation (AR) 20-1, Inspector General Activities and Procedures, March 29, 2002
paras. 1-4. Note that AR 20-1 was revised, effective July 19, 2006, and again effective February 1, 2007
Because the March 2002 version of the regulation was in effect throughout the period during which the
actions relevant to the allegations referred by OSC took place, all references to AR 20-1 in this report are to
the 2002 iteration.

“1t is important to understand the structure of the XVIII Airborne Corps. The Corps is comprised of
Divisions. Each Division is generally made up of several Brigades. Each Brigade is comprised of four to
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: ‘thh a subordmate non- commlssxoned officer (NCO), o
though a preliminary analysis of these allegations had revealed suffic C|ent
evidence to warrant further mves‘ugatlon The complainants allege that lt was

The complainants allege that the FB OIG’s preliminary
omplaints ylelded sufficient evidence to warra
gation that the 35" Signal Bngade Commander, |

0OSC Allegatlon 3, above), but covered-
complainants further assert that with a VleW to protectlng

delayed investigating a report that
Signal Battalion, had condoned his
hile deployed to

Louisiana. The complainants allege that
request for a Commander’s Inquiry into the allegation, stating that he did not
want to burden units while they were preparing for deployment. ‘

CONDUCT OF THE INVESTIGATION

On December 8, 2006, the Army Office of General Counsel (OGC)
forwarded the OSC request for investigation to The Inspector General (TIG) of
the Army [TaBE]. This referral was appropriate because TIG heads the
Department of the Army Inspector General Agency (DAIG), the organization
charged with developing policy, doctrine and procedures for Army IGs.® Further,
Army Regulation mandates reporting allegations of |G misconduct to TIG.°

On December 8, 20086, TIG referred the OSC allegations to the Office of
the Inspector General (OIG), U.S. Army Forces Command (FORSCOM) for
investigation [F2b4]. On December 12, 2006, TIG appointed ,

six Battalions and each Battalion is comprised of Companies. Companies are generally comprised of four
or more platoons. The officer in charge of a Company is known as the Company Commander. The
Company Commander is supported by the Company First Sergeant, the senior non-commissioned officer in-
the Company. The Company Commander is subordinate to a Battalion Commander, whose chief non-
commissioned officer is designated the Battalion Command Sergeant Major. The next superior in the chain.
of command is the Brigade Commander, whose chief non-commissioned officer is designated the Brigade
Command Sergeant Major. All are subordinate to the Division Commander, who is, in turn, subordinate to
the Corps Commander. For purposes of this investigation it is important to note that both the “Dragon
Brigade™ and the 35" Signal Brigade were deemed to be “special brigades.” Because of their “special”
missions, both brigades reported directly to the X V1l Airborne Corps Commander.

* AR 20-1, para. 1-4 [TAb Al

% AR 20-1, para. 8-3h




focus, served as the Prrmary IG of the FB OIG, servicing the XVIII Airborne
Corps. The XVIiI Airborne Corps reported to FORSCOM and FORSCOM
reported directly to Headquarters, Department of the Army (HQDA). Oversight of
the IG function followed these same reporting channels: the FB OIG reported to
its next higher headquarters, the FORSCOM OIG, Wthh inturn reported directly
to TIG at HQDA.

By statute, an agency is afforded sixty days to complete the report
required by Title 5, USC, Section 1213. On January 18, 2007, OGC requested
that OSC grant an extensron to permit sufficient time for the FORSCOM IG to

abib]. On January 23, 2007, . '
Chief, D:sclosure Unlt OSC granted the request for extensmn until
March 30, 2007.

On January 30, 2007, the FORSCOM IG completed its draft OSC report of
investigation (ROI) into these matters and submitted the ROI to DAIG for review.

Upon review of the draft FORSCOM ROI, Army OGC requested
clarification and fo!low-up mvestagatron by DAIG and the FORSCOM IG Given

time from OSC [Tab 7]. ; ;_‘,granted the request on April 2, 2007,
authorizing the Army ane se of May 30, 2007 to complete and forward
its report to OSC. Given the volume of evidence collected by the investigating
officers and the complexity of analysis required, on May 30, 2007, OGC
requested a third extension of time for DAIG and FORSCOM IG to complete the
investigation and to compile and review the report and submit it for approval [Tah
8]. OSC granted an extension through July 30, 2007.

Subsequent requests by OGC for extensions of time to compile, review
and finalize the report were granted by OSC through December 26, 2007 iliz
95{1]. On December 18, 2007, the DAIG Legal Advisor opined that the final
FORSCOM OIG RO into the OSC-referred allegations was legally sufficient.
[Fab=12]. On December 18, 2007, TIG approved the final report and forwarded it
to OGC for final processing and submission to the Army leadership for review,
signature, and submission to OSC [Tab13] :

SPECIAL PROCEDURES ATTENDING THIS lNVESTIGATlON

After due deliberation, and for the reasons set forth below,
DAIG/FORSCOM OIG opted not to employ standard |G investigative processes
in the conduct of this investigation. Ordinarily, IGs conduct inquiries and
investigations using particularized procedures set forth in AR 20-1. Of greatest




import to the matter at hand, |G investigations afford complainants and witnesses
enhanced guarantees of confidentiality: AR 20-1 renders paramount the
safeguarding of a complainant’s or witness’s personal identity and the nature of
his or her contact with, and statements to, the IG.” in contrast, the OSC statute,
Title 5, USC, Section 1213(e) requires broad dissemination of the OSC
investigative report within the federal government and to the complainants. And
although Title 5, USC, Section 1213(h) precludes OSC disclosure of
complainants’ identities absent their consent, it is silent as to the disclosure of
witness identities. :

To avoid conflict between the statutorily required distribution of OSC
investigative reports and the confidentiality constraints governing IG
investigations, DAIG/FORSCOM OIG opted not to employ IG procedures in
conducting this investigation. Rather, the investigative requirements set forth in .
Title 5, USC, Section 1213 were viewed as independent authority to conduct the
investigation. The Uniform Code of Military Justice (UCM 3 Article 136(b)(4)
served to empower the appointed 10s to administer oaths.? As appropriate,
DAIG/FORSCOM OIG drew on AR 15-6, Procedures for Investigating Officers
and Boards of Officers,® for additional guidance as to the conduct of the
_investigation [TabiA=2].

In addition evidence-gathering for the OSC-directed investigation was

facilitated by the fact that previously, on May 21, 2006, _one of the
OSC complainants, had filed srmrlar complarnts with the Department of Defense
Inspector General (DoDIG) Hotline® ]. Because those complaints related
to an Army IG, they had been referred to the Department of the Army for
investigation. - At DAIG’s direction, . o
FORSCOM IG had already undertaken to mves’ugate the Hotline complarnts at
the time the OSC complaints were received and referred to them."" Thus,

| s i3

7 In accordance with AR 20-1, para. 1-12, this emphasis on confidentiality is intended to protect individual
privacy, maintain confidence in the 1G system, and minimize the risk of reprisal; it encourages volumary
cooperation with 1G investigations and promotes a willingness to ask the G for help or to present a

complaint for resolution [Eab Adl]. t~
8 "The following person on active duty or performing inactive-duty training may administer oaths necessary

in the performance of their duties: . . . (4) All persons detailed to conduct an investigation . . .." Uniform
Code of Military Justice, Article 136(b)(4).

? AR 15-6 promulgates guidelines for Army administrative investigations. Army commands and
organizations frequently appoint investigating officers under provisions of AR 15-6 to investigate all
manner of allegations and concerns [1a ' '
1% The DoDIG operates the Defense Hotlme rogram to "encourage DoD personnel to report suspected
fraud, waste and mismanagem out fear of reprisal” (DoD Directive 7050.1, Defense Hotline
Program, January 4, 1999) Upon receipt of a complaint, DoDIG assigns it to the appropriate
Department of Defense (DoD) component to conduct an inquiry, if warranted, and to report the results to
DoDIG in the form of a Hotllne Completion Report (DoD Instruction 7050.7, Defense Hotline Procedures,
December 14, 1998) [T, )
" Because of their familiarity w1th the DoDIG Hotline investigation, the appointment of these same two
officers to investigate the OSC-referred allegations was deemed an effective use of resources.
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: both OSC complainants. It is important to note that in his testimony to[

I‘the conduét of the mvestrga‘aon of a}legatmns of reprisal made by B

testimony and other evid nce gathered in the course of ongoing mvestlgatlve
efforts responsive to ’  DoDIG Hotline complaint provided
significant information relevant to OSC-referred allegatlons 1,4, and 5, as set
forth above.'? The completed report of investigation of .~ __ Hotline
complaints has not been finally approved by the DoDIG, as reqwred by
Department of Defense procedures. However, the preliminary findings as to the
three Hotline allegations that overlap with OSC-referred allegatlons 1,4,and 5
are wholly consistent with this report. :

In the context of investigating both the OSC-referred and Hotline
allegations, the FORSCOM IG 10s interviewed numerous witnesses, to lnclude

regarding the OSC-referred allegations, made reference to
issues that pertain only to his DoDIG Hotline complamt not to the OSC-referred
allegations. ‘also spoke to matters associated with neither the
OSC-referred allegations nor his Hotline complaint. The instant report focuses
on the OSC-referred allegations. In certain circumstances, however, the report
references information relevant to other allegations, but only to the extent such
reference may be required to understand the matters referred by OSC to the
Department of the Army.-

plaint filed by (DoD Hotline Number

12 Several allegations comprise the DoDIG Hotl
1()0621/DAIG Control Number DIH06-8198) Because of its criminal nature, the Hotline
allegation that! .. condoned tirhe car d by inappropriately permitting Fort Bragg Office of
the Inspector General (FB OIG) civilian employees to take undocumented leave during military training
holidays (days on which military members were entitled to a pass) was referred for criminal investigation
by the U.S. Army Criminal Investigation Command (USACIDC). The remaining Hotline allegations were
referred to The Inspector General (TIG), Department of the Army, and, as in the case of the OSC-referred
allegations, were subsequently forwarded to the U.S. Army Forces Command (FORSCOM) Office of the
Inspector General (OIG) for investigation. The Hotline allegations forwarded to the FORSCOM OIG

. improperly allowed two t ry assistant 1Gs in the FB OIG to serve
longer than 180 days without approval fr " dmproperly failed to investigate
an allegation against a field grade officer, concermng an alleged cover up [NOTE: This
allegation mirrors OSC-referred allegation 4];  improperly delayed an IG
investigation into allegations of wrongdoing by
OSC referred‘_allegatxon 51, (4) That

feon

e [NOTE: This allegations mi
, ﬂnproperly de]ayed an IG investigation against || "'
proper y fal]ed to serve as a fair, impartial, and objective fact-
ﬁndcr cancerning the conduct of‘"b . , ~a member of the OIG of the 82d Airborne
Division, Fort Bragg, North Carolina; (6) That’ -~ improperly failed to contact the Department
of the Army Inspector Gencra] (DA]G) upon presentment of a reprisal allega‘aon in the conduct of an IG
‘ L - [NOTE: Thxs a legatlon mirrors OSC-referred aI]egatlon 15
d objective fact finder concern g
.. and (8) That™ .
‘improperly failed to comply wnh Title 5, Code of Federal Regulauons Section 2635. 302(b)

;gsve@:

when he accepted a gift from? "an employee of his receiving less pay, in violation of
DoD 5500.7-R (Joint Ethics Regulation ) As of the date of the submission of this report to OSC, both the
USACIDC and the DAIG Hotline investigations have been completed and forwarded to DoDIG for

approval. To the extent those investigations overlap with the OSC-referred allegations, this report and the
Hotline reports are completely consistent. '




BACKGROUND -- IG PROCEDURES AND THE ORGAN!ZATION AND
FUNCTIONS OF THE XVl AIRBORNE CORPS AND THE FORT BRAGG
OFFICE OF THE INSPECTOR GENERAL

IG Procedures:

Army 1Gs serve as the commander's “eyes," "ears," "voice," and
"conscience."”® In this capacity, IGs conduct inspections, inquiries, and
investigations, and provide assistance to individuals. DAIG provides technical
guidance to field OlGs. Proper execution of IG duties and responsibilities
requires an |G to maintain his or her independence. Accordingly, IGs are never
part of the “chain of command.” Rather, IGs traditionally serve on the “personal
staff” reporting to the general officer in command of the field units the I1G

“services. This “personal staff” designation ensures 1G independence while
guaranteelng the IG direct access to the senior unit commander on any matter or

issue.

AR 20-1 outlines a systematic fact-finding approach, the Inspector
General Action Process (IGAP), for receiving and resolving allegations from
complainants.' Step 1 of the IGAP is to receive and appropriately process a
complaint or request for assistance. Each complainant is requested to complete
Department of the Army (DA) Form 1559 (Inspector General Action Request)
(IGAR) to document the complainant’s presentation of a request for assistance to
the OIG. Step 2 encompasses the conduct of a "preliminary analysis" (PA) (also
known as a “preliminary inquiry” (Pl) or an “IG preliminary analysis” (IGPA))."
During the PA/PI/IGPA phase, the assigned |G analyzes the information
presented by the complainant to determine whether it indicates a systemic issue,
an allegation of impropriety, a request for help, or a combination of these, and
determines whether the OIG can provide the assistance the complainant seeks.
The PA process may take a few moments, hours or days, but is designed to
clarify matters of concern, identify issues, formulate allegations, and facilitate
development of a plan of action.

Based on the information set forth in the IGAR and further developed in
the course of the PA/PI/IGPA, an |G may address matters presented by a
complainant in one of four ways.'® The IG may:

™ AR 20-1, para. 1
" AR 20-1, Ch. :
'* The preliminary analysis is referred to in IG regulations and parlance as a “preliminary analysis” (PA),
“preliminary inquiry” (PI), or an “Inspector General Preliminary Analysis” (IGPA). The terms are
generally interchangeable.

' Depending on the issues presented, a single allegation may raise more than one issue, each of which may
be addressed under a different course of action.
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(1) Conduct an IG investigation or investigative inquiry. An investigation
is appropriate when the complainant alleges wrongdoing by a specific individual.
An investigation must be formally authorized by the organization’s anary IG or
by the written directive of the general officer to whom the IG reports;"’

(2) Conduct an IG assistance inquiry. An IG assistance inquiry addresses

a request for help, mformahon or other like issues, but does not address specific
allegations of wrongdoing;®

(3) Refer complaints and requests for assistance to another agency or an
appropriate Army leader, commander, or management official for appropriate -
action. Referral is appropriate when the PA/PI/IGPA reveals that the allegation is
of a nature that, if substantiated, would constltute criminal conduct or likely result
in adverse action against the subject;'®

4) Ifa complamants matters indicate a systemlc issue or problem, the IG
may initiate an lnspectlon

Additionally, one specific duty of an Army IG is to investigate allegations of
violations of the Military Whistleblower Statute, promulgated at Title 10, USC,
Section 1034. Department of Defense (DoD) Directive 7050.6, Military
Whistleblower Protection, dated June 23, 2000,%" [TaBFAE5], implements the
Military Whistleblower Statute for the DoD and requires the IGs of the Military
Departments to receive, report, and mvestlgate allegatlons of whistleblower
reprisal.?

AR 20-1 and The Assistance and Investigations Guide published by the
U.S. Army Inspector General School,? provide that if, upon presentation, a
soldier makes a reprisal allegation that appears to meet the criteria outlined in
the Military Whistleblower Statute, “the |G who receives the allegation will contact

7 AR 20-1, Ch. 81
" AR 20-1, Ch. 7

' AR 20-1, para. 8-3b(1) | am_
* AR 20-1, Ch. 6 {a‘%ﬁ%@%
2 Note that a new version of DoD Directive 7050.6 was published on July 23, 2007. Al references in the

instant report to the Directive are to the June 2000 itcration ffEabeAc: é;j, however as it was the edition in
effect at the time of the behaviors underlying the allegatxons set forth in the OSC referral.

22 See generally DoDD 7050.6, para. 5.3 E
3 The Assistance and Investigations Guide, U.S. Army Inspector General School, June 2004 {3 )
Section 11-1. The Guide is a handbook published by the United States Army Inspector General School,
Department of the Army Inspector General Agency Training Division, and distributed to all Army IGs.
The Guide amplifies the policies and procedures set forth in AR 20-1. Note that The Assistance and
Investigations Guide was revised in and reissued in January 2006 [ J. With one exception, the June
2004 edition of The Guide was in effect throughout the period during which the actions relevant to the
legauons referred by OSC took place As to the February 2006 whlstleblower complaint ﬁled byF

(NCOER), the January 2006 iteration of The Guide was in effect
8




the Whistleblower Investigation and Oversight Branch (WIOB), DAIG—
Assistance Division, promptly by telephone (within 2 days) for specific
instructions regarding how to proceed.” If, as a result of coordination with the
WIOB, DAIG—Assistance Division, it is determined that the soldier's allegations
appear to meet the definition of whistleblower reprisal, the WIOB will direct the IG
in receipt of the complaint to forward an “advisement letter,” formally ‘
documenting the whistleblower allegation, either to the receiving office’s superior

OIG or to the WIOB, DAIG—Assistance Division, for the conduct of PA/PIIIGPA.

The PA/PI/IGPA will determine whether the complaint facially meets the
criteria for whistleblower coverage under applicable law and regulations. If, at
initial intake, or during the PA/PI/IGPA, it is determined that a soldier's
allegations do not meet the criteria for whistleblower reprisal, the OIG that
received the allegation will be instructed to forward a “declination memorandum”
explaining the rationale underlying that determination via IG channels to WIOB,
DAIG—Assistance Division, for further review and reporting to DoDlG the final
authority in all cases involving allegations of whistleblower reprisal.?® If the
PA/PI/IGPA reveals that the complaint meets the criteria for reprisal, a formal

investigation is initiated. In most cases, the formal investigation is conducted by

either DAIG or the OIG superior to the OIG that received the allegation. In some
cases, with DAIG approval, the IG office that received the initial complaint may
be directed to conduct the investigation. On completion, the results of the
investigation must be forwarded through IG channels to DAIG and DoDIG for
final approval.?® Officials identified by the IG as having engaged in reprisal are
termed “Responsible Management Officials” (RMOs).

The DoDIG assesses either the "declination” or the results of the formal
whistleblower investigation, as applicable in a given case, and returns its final
determination as to the sufficiency of the findings to DAIG. In turn, the DAIG
informs the complainant of the final determination in the case.

Oraganization of the XVIIl Airborne Corps and the Fort Bragg Office of the
Inspector General (FB OIG):

“From 2002 to 2003, portions of the XVIII Airborne Corps deployed to
Afghanistan. |~ the Primary |G, together with certain other personnel
of the FB OIG, deployed with the Corps to provide 1G services in theater and
remained in Afghanistan from May 2002 to May 2003. In January 2005, portions
of XVIH Airborne Corps again deployed for what was projected to be a year-long

2 AR 20-1, para. 8-9¢(2) i’f . The Assistance and Investigations Guide, June 2004, para. 2 IT z
5;, further clarifies that suc 1 is to be initiated within 2 working days. The recent update to AR 20-1
dated February 1, 2007, is consistent with the “2 working day” standard established by the June 2004
version of The Assistance and Invesngatlons Guide.

2 DoDD 7050.6, para. 5.1.3 [Tab-A=5].

% DoDD 7050.6, para. 5.1.5 [ /




January 21, 2006, ey deployed to Iraq wrth an element of the FB OIG
to support the XVIH Alrborne Corps During both of 77 _deployments,
Department of Army civilians, soldiers not seiected for deployment and
mobilized reservnsts con‘unued FB OIG operations stateside at Fort Bragg, North
Carolina. ~_ an activated Individual Moblllzat Augmentee
(IMA),? served as the anary FB IG during the period of

2006 deployment to lraq.

R

It was during | __ deploymentio lraq and shortly after his
January 21, 2006 retum to Fort Bragg, North Carolina, that most of the events at
issue in the OSC referred allegations occurred.

Army lG offices are generally divided mto three operational dlsmpllnes
Investigations,?® Assistance,?® and Inspections,* reflecting the function for which
each section is responsible. Several of the OSC-referred allegations at issue
appear to involve debate as to which section in the FB OIG should have been
tasked to handle a certain case. The listing below documents the general
structure and the of the XVIil Airborne Corps and FB OIG in the 2005-2006
period and the duty positions of key OIG witnesses to the events underlymg the
OSC referred allegations:

FB 0IG—2005-2006:

anary IG
. —Individual Moblllzatlon Augmentee (IMA)

A snstance and Investngatlons Division
.  Deputy IG, GS13

Ass:stance B Investlgat/ons
e Chief, GS12 T T Chief, GS12
' o fAssrstant IG, GS11

7 Individual Mobilization Augmentees (IMAs) are reserve component soldiers who are assigned to a
particular duty position in the Active Army. In the context of performing his reserve duty, the IMA trains
to perform the duties of the Active Army position. When the Active Army soldier who holds the position
is designated for deployment, the IMA is mobilized to serve in the position durmg that deployment with a
view to ensuring continuity of operations in the rear.

% AR 20-1, Ch. 8 [ilab#AZ1]. The investigation function encompasses the investigation of allegations of
mlsconduct to include military reprisal allegations, and, as appropriate, to monitor the referral of, and
subsequent action on, these allegations.

% AR 20-1,Ch. 7 514, The assistance function generally focuses on rendering assistance to
individual compla ‘

% AR 20-1, Ch. 6
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~ related to the mvestlgatlon of wh|stleblower reprisal allegations an

‘allegation is unsubstantiated. |"”

SUMMARY OF EVIDENCE AND INVESTIGATIVE FINDINGS

The evidence and inVestigative findings applicable to each allegation
referred by OSC are summarized below.

"~ ignored the requirements of AR 20-1 as it

Allegation: That™"

substantlal and preponderant evidence of reprisal in the case of
: o The complainants assert tha
~ had refused to provide ~

Complete-the-Record Non-Commlssroned Officer Evaluation Report (NCOER)
in retahatlon for her previous request for ass;lstance from the FB OIG. The

> : t[delayed unduly the
~ Annual NCOER, so as to downgrade her duty position
and the concomltant evaluation of her performance The complamants allege
that in response to| =
Annual NCOER
closed to protect

;‘,;Wordered the case

Summary of Findings: By a preponderance of the evidence, this
o properly applied the Army Regulation
governing NCOERs in determmmg that ~_was not authorized a
Complete-the-Record NCOER because she had already received an Annual ,
NCOER for service in essentially the same duty position. Even had :
been authorized a Complete-the-Record NCOER under terms of the regulatton
the regulation also reserves to the rating chain the option to issue such an
NCOER. Accordingly, no Complete-the Record NCOER was mandated. That
the decision not to issue | _a Complete-the-Record NCOER did not
constitute whistleblower reprisal was affirmed by the DAIG andwapproved by the
DoDlG both ofﬁces determmed that fur‘(her investigation of "7 "

appropnately directed~  toaddress’

T

Tcelved the same extremely high marks on both NCOERs. The delay in lssumg
3 ~ Annual evaluation did not constitute either an “unfavorable
personnei action” or the * ‘withholding of a favorable personnel action.” Given that

11
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____ complaint regarding her Annual NCOER did not appear to meet the
crltena for whlstleblower repri there was no requlreme

inform DAIG of the matter. [ o _ direction that/
complaint in no way precluded addressmg the matter as a
complaint were new evidence to be developed, however.

Relevant Authorities:

(1) DoD Directive 7050.8, Military Whistleblower Protection, provides: that'

the DoDIG is the final approvmg authority for cases involving allegatlons of
whistleblower reprisal i 1. ,

(2) AR 20-1, Inspector General Activities and Procedures, dated March

[F2biAH, paragraph 8-9c(2), states that if “a soldier makes a reprisal
allegatlon th appears to meet the criteria (emphasis added) outlined in Title
10, USC, Section 1034 (the Military Whistleblower Statute) | -8], the 1G who
receives the allegation will contact DAIG—Assistance Division promptly by
telephone (within 2 days) for specific instructions on how to proceed.”

(3) The Assistance and Investigations Guide, June 2004
Section 11-1, paragraph 2, states "[i}f, upon presentation, a soldier makes a
reprisal allegation that appears to meet the criteria (emphasis added) outlined

-in 10 USC 1034, the IG who receives the allegation will contact the :
Whistlieblower Investigation and Oversight Branch (WIOB), DAIG—Assistance
Division, promptly by telephone (within 2 working days) for specific instructions
regarding how to proceed." The Guide provides that the field IG should be
prepared to respond to the following specific questions:

o What protected communications (PCs) does the soldier claim he/she
made? :

‘'« To whom were they made?

e When were they made?

e What matters were addressed in the PC (i.e., gross mlsmanagement
waste, public safety, abuse, etc.)?

» What were the unfavorable personnel actions alleged by the soldler’?

» ‘Who were the responsible Army officials alleged by the soldier to have
taken or threatened the personnel action?

= VWhen were the personnel actions against the soldier taken or
threatened?

¢ When did the soldier first become aware of the personnel actions?

The Guide, Section 11-1, paragraph 5, further provides that the "[ilf, as a result of
the coordination with WIOB, DAIG—Assistance Division, it is determined that the
soldier’s allegations appear to meet the criteria for coverage under the
[whistleblower] law, then the |G receiving the complaint will be directed by the

12




WIOB to forward the case to either thelr MACOM (Major Command) IGorto
WIOB for . . . preliminary analysis .

The Guide goes on to state that the PA/PI/IGPA will determine whether the
complaint meets the criteria for coverage under the Military Whistleblower Statute
and whether a formal investigation is warranted. If it is determined during
PA/PI/IGPA that the soldier's allegations do not appear to meet the criteria, the
MACOM IG will forward the case via IG channels to WIOB, DAIG—Assistance
Division, for further review and reporting to I1G, DoD. [f the PA determines that -
the soldier's allegations meet the criteria, then the MACOM IG will coordinate
with WIOB, DAIG—Assistance Division, to determine which whistleblower
investigation strategy to use and then proceed with that strategy . {T’,/ A5]

(4) The Assistance and Investigations Guide, January 2006 [T 5
Section 11-1, paragraph 2, states "[i]f, upon presentation, a soldier makes a
reprisal allegatlon that appears to meet the criteria (emphasis added) outlined
in 10 USC 1034, the 1G who receives the allegation will contact the
Whistleblower Investigation and Oversight Branch (WIOB), DAIG—Assistance
Division, within two working days using the Whistleblower Advisement (below)."
The “Whistleblower Advisement” analysis set forth in the 2006 version of The
Guide is comprised of essentially the same list of questions set forth in the 2004
edition: :

e  What protected communications (PCs) does the soldler claim he/she
made or prepared?

e To whom were they made?

e When were they made?

e \What matters were addressed in the PC (i.e., gross mismanagement,
waste, public safety, abuse, etc.)?

e What were the unfavorable personnel actions alleged by the soldier?

¢ Who were the responsible management officials (RMOs) alleged by
the soldier to have taken or threatened the personnel action?

e When were the personnel actions against the soldier taken or threatened?

e When did the soldier first become aware of these personnel actions?

The 2006 iteration of The Guide at Section 11-1, paragraph 3, goes on to provide
that the upon receipt of the "whistleblower advisement” and complaint document,
WIOB . . . will refer the case to the appropriate IG for Preliminary Inquiry (Pl) to
determine whether the allegation meets the criteria for whistleblower reprisal.
Paragraph 4 of this same section of The Guide states that “[a] Pl will address the
questions of whether a PC was made or prepared and if unfavorable personnel
action was taken or threatened, if a favorable personnel action was withheld or
threatened to be withheld . . .. A Pl can result only in a recommendation that the
case be declined or that more investigation is required. A declination would be
indicated if there was no PC or no unfavorable personnel action. . .. If the
evidence indicates there was a PC and there was unfavorable personnel action
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. then you must conduct an inquiry or investigation. WIOB will maintain
oversight of all Whistleblower cases.” :

(5) AR‘623 205, Noncommissioned Officer Evaluation Repomng System,
15 May 2002 [i[ab:A8],>! prescribes the policies and procedures for the

Noncommissioned Officer Evaluation Reportmg System.

(a) AR 623-205, Chapter 3, Section V, provides that only evaluation
reports authorized by the regulation will be submitted. :

(b) AR 623-205, paragraph 3-29a provides that an Annual report will
be submitted 12 months after the ending month of the last report.

(c) AR 623-205, paragraph 3-33 provides as follows with regard to the
issuance of a Comp!ete-the-Record NCOER:

3-33. Complete-the-Record Report

a. At the option of the rater (emphasis added), a Complete-the-Record
Report may be submitted on an NCO who is about to be considered by a
DA centralized board for promotion, school, or CSM selection, provided
the following conditions are met:

(1) The rated NCO must be in the zone of consideration for a
centralized promotion board . . ..

(2) The rated NCO must have been under the same rater for at least
90 rated days as of the ending month established in the message
announcing the zones of consideration.

(3) The rated NCO must not (emphasis added) have received a
previous report for the current duty position (emphasis added)

b. Complete-the-Record reports are optional. Therefore, the absence of
such a report from the Official Military Personnel File at the time of the
board’s review will not be a basis to request standby reconsideration
unless the absence is due to administrative error or delay in the
processing at the U.S. Army Enlisted Records and Evaluation Center.

(d) AR 623-205, paragraphs 1-4b(1)(j) and 3-36h, addresses the
timely submission of NCOERs, mandating that the issuing command will forward

3! Note that AR 623-205 was superseded by AR 623-3, Evaluation Reporting System, dated June 15, 2006.
That regulation was again revised effective August 10, 2007. All references in the instant report to this
regulation are to the 15 May 2002 version of AR 623-205, however, as it was the regulation applicable to
the adjudication of SFC Clark’s complaints {; 9],




originals of ali completed reports by first-ciass mail in sufficient time to reach the
U.S. Army Enlisted Records and Evaluation Center not later than 60 days after
the ending month of the report.

Evidence:

The evidence indicates that f
to address allegations made by |”
Case Number FJ 06-0107% |
and (4) Case Number FJ 06-0218°

Inspector General case fsles were ope
(1) Case Number FZ 06-0007°* [T&B
 (3) Case Number FJ 06- -0155

irst case file, Number FZ 06-0007 |
~ visited the FB OIG on September 15, 2005
and made two a egatlons o reprtsal First, [ ialleged that["
her Brigade Commander,* had reprised against her for a prior protected
communication with the |G in July 20057 by declining to provide her with a .
Complete-the-Record®® NCOER for consideration by a Department of the Army
centralized promotlon board c:onvened to conSIder her, among others, for
promotion to/”™" . asserted that the Complete-
the-Record NCOER would have covg[gzd the rating period from December 2004
to August 2005 She further stated that she

had advised her rater, | _ about her eligibility for promotion to

*2 Case Number FZ 06-0007, opened on October 14, 2005, closed October 17, 2005 {:
*3 Case Number FJ 06-0107, opened on December 16, 2005, closed January 5, 2006
3 Case Number FJ 06-0155, opened on January 13, 2006, closed January 20, 2006
%5 Case Number FJ 06-0218, opened on February 2 1
*® Throughout the exhibits, the Brigade to which
Headquarters Brigade, is often referred to as the
unit's identification patch.
< Tuly 2005 communication with the FB OIG was presumed to be a protected
communication” by the members of the FB O1G who worked her subsequent whistleblower reprisal
complaints and by the FORSCOM OIG investigating officers (10s) who mvestlgated the OSC-ref
allegations relating to - Similarly, for purposes of this report, it is presumed that
engaged in a protected commumcatlon in July 2005. The record reflects that on July 26, 2005,
had sought assistance from the FB OIG, alleging tha _ (the commander of the
“provisional” rear detachment of the “Dragon Brigade” that operated stateside at Fort Bragg, North
Carolma while the main body of the “Dragon Brigade” was deployed to Iraq under the command of |
. was atternptmg improperly to influence the results of a Report of Survey, an investigation to
assess hablhty for missing government pre rty, that had been ini d against her, in her role as the .
manager of the Brigade Property Book. | “alleged that - had directed further investigation
into the circumstances surrounding the mxssmg property even though thﬁ legal ofﬁce had fi ound the chort
of Survey findings against her to be legally insufficient. The FB O]G investigated
and found that the unit had employed improper property purchasmg and accountability practlces :
5a]. On August 12, 2005, the FB OIG advised 7 thatits inquiry had been concluded, resultxng in
recommendations to the chain of command 1o ta ppropnate action to correct the issues she had brought
to light. The FB QIG further advised! ‘of its finding that she had been afforded appropriate due
process rights throughout the Report of Survey process, and noted that the review and appeal process had
not yet been brought to conclusion .
¥ AR 623-205, para. 3-33

hgade no doubl because of the dragon on the
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and the need to sub"'ut the Complete—the-Record NCOER and other

iiab

According to
the Complete-the-Record NCOER

“?dtrected her to prepare
id o:end submitted her draft to

7,,',

once | L
review and sxgnature byg
desrlgnated reviewer’ fo

asserted to the FB OIG that her senior rater, | ,
evaluation to sit unaddressed, on hlS desk until on or about September 13, 2005
when[ 4 |

headquarters. ___told the FB OIG that she had advised the rating chain
of the time constralnts for completmg and submitting the Complete—the-Record
y problems in m ettng the short

had been kllh retaliation for her earlier protected communication to the FB OIG in

July 2005,

%1t is important to distinguish betweenf - - commander of the “provi iona]ff rear
detachment of the “Dragon Brigade” (who was mvolved in the matters raised byF . 0sC
Allegation 1) and . commander of the 35t Slgnalerxgade (who is referenced in the
allegations made “and the a]]egamon regardm ; OSC Allegations 3, 4, and 5).
“0 A “provisional rear detachment” unit is a “temporary” unit created when ‘the main body of a permanently
constituted unit, in this case the “Dragon Brigade” deploys. A provisional unit is comprised of the soldiers,
civilians, and mobilized reservists who do not deploy, but remain at home station to continue the execution .
of the unit’s mission in the absence of the main body and to provide requisite home station support and
liaison, from afar, to the deployed main body. When the main body of the unit redeploys and returns to
home station, the provisional rear detachment and the main body are reintegrated into a single unit.

1 The evaluation chain for a non-commissioned officer (NCO) is comprised of the “rater,” who is usually
the NCO’s direct supervisor; the “senior rater,” the second-level supervisor; and the “reviewer,” a
supervisor in the chain of command above the “rater” and “senior rater.”

16




