United States Department of the Interior

OFFICE OF THE SECRETARY
Washington, D.C. 20240

JAN 15 2008

Mr. Scott J. Bloch

Special Counsel

U.S. Office of Special Counsel
1730 M Street, N.W., Suite 300
Washington, D.C. 20036-4505

Re: OSC File Nos. DI-07-1993 and DI-07-2225
Dear Mr. Bloch:

As noted in his letter to you on September 12, 2007, Secretary Kempthorne has delegated to
Acting Assistant Secretary Kamaran Onley the responsibility to respond to the subject
whistleblower disclosures referenced above. As the individual delegated the responsibilities and
authorities of the Acting Assistant Secretary during her absence, I am responding on her behalf.

These disclosures alleged that employees at the Department of Interior (DOI),

U.S. Geological Survey, Western Ecological Resource Center (WERC), San Francisco Bay
Estuary Field Station, Vallejo, California, were exposed to substantial and specific dangers to
public safety. Specifically, the anonymous whistleblowers allege that workers must cross an
active railroad bridge to perform water quality tests; workers have limited visibility of oncoming
trains and are at risk of being hit by the trains when they cross the bridge; and employees must
handle explosives without sufficient safety training and that the explosives are stored in unsafe
conditions.

The DOI Office of Inspector General (OIG) has investigated these allegations. A copy of their
report is attached. The report provides a description of the conduct of the investigation; a
summary of the evidence obtained from the investigation; and copies of safety regulations that
were questionably enforced at the WERC.

As noted in the report, the investigation did not support the allegation that workers were exposed
to substantial and specific danger when crossing the active railroad bridge. Employees are
provided with instructions that are intended to reduce the risks associated with crossing the
bridge. If they express any concern about crossing the bridge, they are not required to do so.

With regard to the allegations concerning explosives, the investigation found that the WERC
does not have a formal training or certification course in the use of explosives, nor do they keep
any records of employees who receive informal training. It was also found that explosives have
occasionally been stored inappropriately and kept in containers not designed for explosives.




According to management officials at the Center, although contrary to USGS policy, the
practices described in the report have been “standard operating procedures” for this office for
some time. Center management does not believe that employees were placed at risk because
appropriate training, although informal, had been provided to each person who handled
explosives. Center management has been counseled on the need to modify practices and has
acknowledged the requirement, importance, and need for a formal explosives training program.
Management is currently consulting with safety management officials to establish a training
program and to ensure proper technology is available for the storage and transportation of
explosives in the future. '

Although there was not a formal training program for the use of explosives at the WERC, it was
clear from the investigation that management was intent on ensuring that all employees involved
with the explosives were experienced in the safe handling and storage of explosives. The
investigation did not reveal any evidence that disciplinary action was warranted on any of the
management officials involved.

If you have any questions, please contact Sue Padgett, USGS Office of Human Resources, on
703-648-7450.

Sincerely,
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4 Timothy R. Petty -
Deputy Assistant Secretary
for Water and Science

Enclosure

Copy To: DOI Office of Inspector General




THE SECRETARY OF THE INTERIJOR
WASHINGTON

AUG 17 2007

The Honorable Earl E. Devaney
Inspector General

Department of the Interior
Washington, D.C. 20240

Dear Mr. Devaney:

On July 23, 2007, I received a letter from Special Counsel Scott J. Bloch forwarding to
the Department of the Interior a whistleblower disclosure alleging that employees of the
United States Geological Survey, Western Ecological Resource Center (WERC), San
Francisco Bay Estuary Field Station (Field Station), in Vallejo, California, were exposed
to substantial and specific dangers to public safety. By this letter, I am forwarding this
disclosure and pertinent documents relating to the disclosure to your Office for an
investigation and the preparation of a report on your findings.

The letter from Special Counsel Bloch notes that the whistleblowers, who have requested
anonymity, allege that employees of the WERC Field Station must cross an active
railroad bridge to perform water quality tests. The employees have limited visibility and
are at risk of being hit by an oncoming train each time they cross the bridge.
Additionally, one of the whistleblowers alleges that employees must handle explosives
without sufficient safety training and that the explosives are stored in unsafe conditions.

The Special Counsel has found a substantial likelihood that the information provided by
the whistleblowers to the OSC “discloses substantial and specific dangers to public
safety.” Asaresult, [ am required by law to review, sign, and submit to the Special
Counsel a report that meets the five criteria set forth in 5 U.S.C. §1213(d). I will delegate
this responsibility, as well as the responsibility to take the actions necessary under the
statute, to Ms. Kameran L. Onley, Assistant Deputy Secretary. Ms. Onley is temporarily
exercising the delegated duties of the Assistant Secretary — Water and Science. Because
the fifth criterion requires a description of any action taken or planned as a result of the
investigation, I ask that your report address only the first four requirements and that it be
provided to Ms. Onley with sufficient time to enable her to determine, in consultation
with your Office, the appropriate actions to be taken, if any.

The report must be submitted to the Special Counsel within 60 days of receipt of his
letter, unless a limited extension of time is granted. Please provide by August 27, 2007,
an estimate of how much time you will require to complete your investigation and report,
in order to facilitate communication with the Special Counsel regarding both whether
additional time must be secured and the delegation of authority.




The Honorable Earl E. Devaney

If you have any questions or concerns regarding this matter, please do not hesitate to
contact me or Ms. Onley directly. -

DIRK KEMPTHORNE

Enclosure

cc: Assistant Deputy Secretary
Associate Solicitor, Division of General Law




U.8. OFFICE OF SPECIAL COUNSEL
1730 M Street, N.W., Suite 300
Washington, D.C. 20036-4505
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The Special Counsel July 20’ 2007

The Honorable Dirk Kempthorne
Secretary

- U.S. Department of the Interior
1849 C Street, N.W.
Washington, D.C. 20240

Re: OSC File Nos. DI-07-1993 and DI-07-2225

Dear Mr. Secretary:

Pursuant to my responsibilities as Special Counsel, I am referring to you a whistleblower
disclosure that employees at the Department of the Interior, United States Geological Survey,
Western Ecological Resource Center (WERC), San Francisco Bay Estuary Field Station (Field
Station), Vallejo, California, were exposed to substantial and specific dangers to public safety.
The whistleblowers, who have requested anonymity, allege that workers must cross an active
railroad bridge to perform water quality tests. The workers have limited visibility of oncoming
trains and are at risk of being hit by the trains each time they cross the bridge. Additionally, one
of the whistleblowers alleges that employees must handle explosives without sufficient safety
training and that the explosives are stored in unsafe conditions. Accordingly, I am referring this
information to you for an investigation of these allegations and a report of your findings.

The U.S. Office of Special Counsel (OSC) is authorized by law to receive disclosures of
information from federal employees alleging violations of law, rule, or regulation, gross
mismanagement, gross waste of funds, an abuse of authority, or a substantial and specific danger
to public health or safety. 5 U.S.C. § 1213(a) and (b). As Special Counsel, if I find, on the basis
of the information disclosed, that there is a substantia) likelihood that one of these conditions
exists, I am required to advise the appropriate agency head of my findings, and the agency head
is required to conduct an investigation of the allegations and prepare a report. 5 U.S.C.

§ 1213(c) and (g).

WERC employees cross the railroad bridge at least once per month to perform water
quality tests on Salt Ponds A20 and A21 in the Alviso Salt Pond Complex. The railroad bridge,
which is located directly north of these salt ponds, is roughly 300 yards long and is too narrow
for a person to cross at the same time as a train. The railroad bridge is used by freight and
commuter trains, the fastest of which travel upwards of 70 miles per hour. While it would be
possible to reach Salt Ponds A20 and A21 via boat, employees were instructed to cross the
railroad bridge instead. At times, binoculars were used to determine if a train was approaching,
However, a curve in the railroad track one mile north of the bridge impedes visibility of
oncoming trains, thus adding to the inherent danger of crossing a railroad bridge not designed for
pedestrian traffic.




The Special Counsel

The Honorable Dirk Kempthormne
Page 2

One of the whistleblowers also alleges that explosives are improperly stored, and
employees do not receive sufficient safety training on handling them. The explosives are used in
conjunction with box nets, which are used to trap birds. Box nets are propelled into the air by
three 10-inch rockets. Each rocket contains a five-inch charge. Three teams at the Field Station
use the box nets. When stored at the Field Station, the charges are kept in a cardboard box.
When needed for use, one team can transport them in a safe. However, the other teams must
transport their charges in tackle boxes when the safe is already in use. The employees receive no
formal training, only a brief explanation from a colleague. The lack of formal training and the
selective use of the safe strongly suggest that employees are being exposed to substantial yet
unnecessary risks,

I have concluded that there is a substantial likelihood that the information the
whistleblowers provided to OSC discloses substantial and specific dangers to public safety. As
previously stated, [ am referring this information to you for an investigation of the
whistleblowers’ allegations and a report of your findings within 60 days of your receipt of this
letter. By law, the report must be reviewed and signed by you personally. Should you delegate
your authority to review and sign the report to the Inspector General, or any other official, the
delegation must be specifically stated and must include the authority to take the actions
necessary under 5 U.S.C. § 1213(d)(5). Without this information, I would hasten to add that the
report may be found deficient. The requirements of the report are set forth at 5 U.S.C. § 1213(c)
and (d). A summary of § 1213(d) is enclosed.

In the event it is not possible to report on the matter within the 60-day time limit under
the statute, you may request in writing an extension of time not to exceed 60 days. Please be
advised that an extension of time is normally not granted automatically, but only upon a showing
of good cause. Accordingly, in the written request for an extension of time, please state
specifically the reasons the additional time is needed. Any additional requests for an extension
of time must be approved by me.

After making the determinations required by 5 U.S.C. § 1213(e)(2), copies of the report,
along with any comments on the report from the person making the disclosure and any
comments or recommendations by this office will be sent to the President and the appropriate
oversight committees in the Senate and House of Representatives owing to the requirements set
forth in 5 U.8.C. § 1213(e)(3). Unless classified or prohibited from release by law or by
Executive Order requiring that information be kept secret in the interest of national defense or
the conduct of foreign affairs, a copy of the report and any comments will be placed in a public
file in accordance with 5 U.S.C. § 1219(a).
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Please refer to our file number in any correspondence on this matter. If you need
further information, please contact Catherine A, McMullen, Chief, Disclosure Unit, at (202)
254-3604. I am also available for any questions you may have.

Enclosure




Enclosure

Requirements of 5 U.S.C. § 1213(d)

Any report required under subsection (c) shall be reviewed and signed by the
head of the agency' and shall include:

(L)

@
&)
Q)

&)

a summary of the information with respect to which the
investigation was initiated,;

a description of the conduct of the investigation;
a summary of any evidence obtained from the investigation,

a listing of any violation or apparent violation of law, rule or
regulation; and

a description of any action taken or plaoned as a result of the
investigation, such as: :

(A) changes in agency rules, regulations or
practices;

(B)  the restoration of any aggrieved employee;
C) 'discipiinar‘y action against any employee; and

(D)  referral to the Attorney Géneral of any evidence of criminal
violation,

In addition, we are interested in learning of any dollar savings, or projected savings,
and any management initiatives that may result from this review.

1

Should you decide to delegate authority to another official to review and sign the report, your

delegation must be specifically stated.
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United States Department of the Interior
Office of Inspector General

REPORT OF INVESTIGATION

Case Title Case Number
USGS Workplace Safety PI-PI-07-0488-1
Reporting Office Report Date
Program Integrity November 8, 2007
Report Subject ‘

Closing Report

SYNOPSIS

We initiated this investigation at the request of Secretary Dirk Kempthorne, who asked us to
investigate allegations made to the United States Office of Special Counsel by whistleblowers who had
requested anonymity. The whistleblowers alleged that employees of the United States Geological
Survey (USGS), San Francisco Bay Estuary Field Station (SFBEFS), Vallejo, CA, were exposed to
substantial dangers because they were required to cross an active railroad bridge to perform water
quality tests. Additionally, one of the whistleblowers alleged that SFBEFS employees must handle
explosives without sufficient safety training and that explosives are stored in unsafe conditions.

We determined that the railroad bridge and its approaches were constructed with a pedestrian

walkway. The terrain is flat and there is 2 to 3 miles of visibility in all directions. We also learned that
USGS provided instructions to employees that are intended to reduce risks associated with crossing the
active railroad bridge. Further, we found that USGS employees who express concern about crossing
the bridge are not required to cross it and that there are equal or greater risks associated with use of a
boat to access the area where the water quality tests are conducted.

We also determined that while USGS supervisors provide informal field training in the use of
explosives, there is no formally approved training/certification course nor is any record made of who
has received the informal training. Additionally, we found that the explosives are, on occasion, stored
inappropriately and are kept in containers that are not designed for explosives, including a fireproof
safe, tackle boxes, cardboard boxes, and coolers.

We are referring this case to the Secretary for use in preparing a response to OSC and any other action
deemed appropriate.

et B

Reporting Official/Title / Si e
Keith A. Kuczka/Senior Investigator

Approving Official/Title //4 Slgnatuﬁﬂ
Alan F. Boehm/Director, Program Integrity

Authentication Number: 05E93ECI1DO014F53EAS7595E1234BE2B9

This report is the property of the Office of Inspector General. Reproductions are not authorized without permission. Public availability is to be determined
under Title 5, USC, Section 552.
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Case Number: PI-PI-07-0488-I

DETAILS OF INVESTIGATION

We initiated this investigation at the request of Secretary Dirk Kempthorne, who asked us to
investigate allegations made to the United States Office of Special Counsel by whistleblowers who had
requested anonymity (Attachment 1). The whistleblowers alleged that employees of the SFBEFS
were exposed to substantial and specific dangers because they were required to cross an active railroad
bridge to perform water quality tests at salt ponds. According to the whistleblowers, employees have
limited visibility of oncoming trains and are at risk of being hit by trains each time they cross the
bridge which was not designed for pedestrian traffic. Further, the whistleblowers assert that although
the salt ponds were accessible by boat, employees were instead instructed to cross the railroad bridge.

Additionally, one of the whistleblowers alleged that SFBEFS employees must handle explosives
without sufficient safety training and that explosives are stored in unsafe conditions. According to the
whistleblower, explosive charges used to propel box nets into the air to capture birds are kept in a
cardboard box. When needed, one of the three teams who utilize the explosive charges can transport
the charges in a safe while other teams must transport the charges in tackle boxes. The whistleblower
further alleged that employees receive no formal training for the use of the explosive charges and that
training consists of a brief explanation from a colleague.

(Agent’s Note: Rocket netting is a procedure used by USGS personnel to propel nets over wildlife in
order to capture them. An explosive charge is used to propel the reusable rockets that carry the net
over the targeted wildlife.) -

Our investigation of the allegations included interviews of USGS supervisors and employees,
interviews of USGS safety officers, and review of applicable laws or regulations. Additionally, we
conducted site visits at the railroad bridge and the explosives magazine used for storage of rocket net
charges.

Use of Railroad Bridge by USGS Emplovees

John Takekawa, Research Wildlife Biologist, USGS, Western Ecological Research Center (WERC),
SFBEFS said that he is responsible for oversight of operations at the SFBEFS and is the assigned
principal investigator for the work carried out by SFBEFS employees (Attachment 2). Takekawa said
that one of the projects assigned to SFBEFS employees involved research and restoration work to salt
ponds at the Don Edwards San Francisco Bay National Wildlife Refuge in the south bay area of San
Francisco Bay in California.

Takekawa said that the salt ponds designated as A20 and A21 were known as the “island ponds”
because they are difficult to access. He said that employees access salt ponds A20 and A21 on a
weekly to monthly basis by walking across a railroad bridge. He added that two employees are sent
when there is a need to go to salt ponds A20 and A21.

[Agent’s Note: A map of the South Bay Salt Pond Restoration Project obtained through an internet
search shows the location of salt ponds A20 and A21. It also shows that a railroad runs between the
two salt ponds (Attachment 3).]

Takekawa claimed that the railroad bridge is safe for regular pedestrian use. He explained that the
railroad bridge has a walkway for pedestrians and that employees cross the bridge after evaluating
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Case Number: PI-PI-07-0488-1

whether a train is approaching. Takekawa recognized that there is some risk in crossing the bridge but
opined that the risk was reasonable. He said that the bridge is about 10 to 15 feet above the water and
that it is not open to the public.

OIG investigators conducted a site visit of the railroad bridge and salt ponds A20 and A21
(Attachment 4). OIG investigators learned and/or observed the following during the site visit:

e The railroad bridge and its adjacent approaches were constructed with pedestrian foot paths.

e The terrain is relatively flat with good visibility, estimated to be 2 to 3 miles, in all directions.

e A leisurely walk (with stops) from the bridge access to the first salt pond access, estimated to
be approximately 300 feet, took 2 minutes.

e A leisurely walk from the first salt pond access to the second salt pond access, estimated to be
less than 200 feet, took approximately 1 minute.

e A northbound freight train was heard 6 minutes before it crossed the bridge and was observed
approximately 4 minutes before it crossed the bridge.

e A southbound passenger train was heard and observed about 3% minutes before it crossed the
bridge; a second southbound passenger train was heard and observed about 3 minutes before it
crossed the bridge.

Takekawa said that job hazard analysis packets, approved by the WERC safety officer, were kept in
SFBEFS government vehicles for employees to use (Attachment 5). Takekawa explained that the
analysis provides instructions to employees to scan the tracks for approaching trains and to stay alert
while walking across the bridge. He added that commuter train schedules are also included in the
packet for use by employees since commuter trains are on specific schedules and travel at high speeds.
He said that freight trains are not a significant safety threat because they move much slower than
commuter trains.

In addition to Takekawa, we interviewed various WERC employees: Nicole Athearn, Biologist; Stacy
Moskal, Biological Science Technician; Kathleen Henderson, Biological Technician (contractor); Jill
Bluso, Biological Science Technician; and Annie Schultz, Biological Technician (contractor)
(Attachments 6, 7, 8, 9, and 10). None of these individuals indicated in their interviews that they
considered the railroad bridge to be a safety concern. All of the interviewees agreed that crossing the
bridge required an awareness that it was an active railroad. They collectively suggested looking both
ways and remaining alert and mentioned the availability of the job hazard analysis, train schedules, and
binoculars in their vehicles. Specifically, Moskal noted that USGS interns must read and sign that they
understand the job hazard analysis before accessing the salt ponds using the railroad bridge. Further,
each of these individuals described that approaching trains can be seen and heard and made note of the
pedestrian walkways along the tracks and good visibility in the area during their interviews.

One employee interviewed during the course of this investigation voiced safety concerns about the
railroad bridge. Angela Rex, Biological Research Assistant, said that she has crossed the bridge to the
salt ponds but does not go on a regular basis (Attachment 11). Rex said that she jogs across the
bridge unless she is carrying equipment that necessitates going slower. According to Rex, freight
trains are slow and can be seen approaching the bridge; however, the commuter trains are very fast and
do not always blow their whistles because of the long expanse of salt ponds on either side of the
bridge. Rex stated that the commuter trains are quieter than the freight trains and sometimes cannot be
heard until they are close enough to feel the railroad start to shake. Rex opined that train schedules are
not effective because the trains are not always on time. She added that that there is a “blind curve” in
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Case Number: PI-PI-07-0488-I

one direction so visibility is limited. [Agent’s Note: During our site visit, we observed that the tracks
to the north curve toward the northwest approximately 3 miles beyond the trestle while the tracks to
the south are straight; however, the train can be seen while approaching, during, and after the curve.
Visibility in both directions is estimated to be 2 to 3 miles. Photographs are provided in the attachment
(See Attachment 4).]

Rex stated that nobody had discussed safety issues pertaining to the railroad bridge until she was at the
site with Bluso, who told her to be very careful around the railroad bridge. Rex, when asked, said that
she was not aware of anyone talking to Takekawa about safety concerns pertaining to pedestrian use of
the railroad bridge. Rex did not report her concerns about the railroad bridge.

March 2006 Incident and Safety Review:

Eric Williams, Western Regional Health and Safety Manager, USGS, Sacramento, said he was aware
that there had been an incident at the railroad bridge in which a USGS employee sustained an injury
but did not know details because it occurred prior to him being assigned to his present position
(Attachment 12). Williams provided OIG investigators with an accident report for the incident
(Attachment 13).

Our review of the accident report disclosed that on March 11, 2006, Jennifer Maclean, a USGS
employee, was injured while involved in sampling preparations and meter calibration. In the incident
report, Maclean provided a statement, stating, “I was asked to gather water quality data at pond A20 by
crossing a railroad drawbridge. I checked with binoculars and didn’t see any trains, so an intern and I
began to cross. A bullet train came suddenly, so we ran back. While running, my left lung collapsed.”
(Agent’s Note: Maclean is no longer employed by USGS.) The accident report documents that
Maclean stayed overnight in the hospital for treatment of a collapsed lung.

Williams stated that a safety review of the bridge was conducted by his predecessor “about a year
ago,” and based on the photographs in the review, he opined that it did not look to him like anyone
would be in imminent danger while using the bridge. Takekawa said that on April 3, 2006, a safety
review was conducted by USGS safety officers and Takekawa to assess the hazards associated with
pedestrian crossing of the railroad bridge (See Attachment 2). According to Takekawa, the safety
review was conducted in response to an incident on March 11, 2006, in which Maclean, then a
SFBEFS employee, had a “panic attack” when a train approached and ran from the bridge resulting in
a collapsed lung.

Takekawa stated that the safety review, which included photographs, concluded that it was safe for
pedestrians to use the railroad bridge to gain access to the salt ponds (Attachment 14). Takekawa
explained that the bridge construction was found to be safe, with a foot path to facilitate pedestrian
traffic, and in an area that had good visibility. Takekawa added that the safety review concluded that
the employee’s lack of awareness and a pre-existing condition were to blame for her injury.

The safety review of the incident concluded that “the employee’s pre-existing physical ailment,
coupled with her lack of awareness or absence of caution of the approaching train, caused her surprise,
excitement and subsequent injury.” The report further said that Maclean should be covered under
Workman’s Compensation because she was acting “in the line of duty” when she was injured. The
report added that Takekawa decided to assign Maclean to “light duty” so she would not have to return
to the bridge. ‘ :
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